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FOREWORD 
by 
Governor  Thomas  L.  Judge 


In  my  1974  State  of  the  State  Address  I  said  the  decade  of  the  "70's" 
should  be  remembered  in  Montana's  history  as  the  "Decade  of  Local  Govern- 
ment." I  am  determined  that  these  years  be  remembered  for  the  progress 
made  in  providing  Montana  citizens  with  modern,  efficient,  responsive  and 
economical  local  government.   During  the  past  decade  remarkable  progress 
has  been  made  in  reforming  and  modernizing  our  state  government.   We  have 
reorganized  our  executive  branch  into  nineteen  departments  and  adopted  a 
new  state  constitution.   We  must  now  turn  our  attention  toward  local  govern- 
ment o 

We  are  embarking  on  a  more  comprehensive  program  of  local  government 
reform  than  has  ever  been  attempted  in  any  state.   Our  program  is  based  on 
the  local  government  article  of  the  new  Montana  Constitution  adopted  in 
1972.   The  Advisory  Commission  on  Intergovernmental  Relations  report:   State 
Action  on  Local  Problems  in  1972  called  the  local  government  article  "... 
one  of  the  most  progressive  in  the  nation,  " 

Local  government  officials  and  state  legislators  have  long  realized 
that  local  governments  need  more  freedom  to  act  if  they  are  to  fill  the 
needs  of  their  citizens.   The  new  Constitution  now  provides  for  such  free- 
dom but  its  provisions  must  be  carefully  implemented.   We  must  move  from" our 
present  tangle  of  confusing,  conflicting  and  unnecessarily  complex  local 
government  laws  to  a  new  set  of  laws  that  will  give  local  governments  the 
authority  to  deal  effectively  with  their  problems. 

The  new  Montana  Constitution  will  permit  local  governments  to  be 
partners  with  the  state  instead  of  step-children  of  the  state. 

Local  citizens  will  elect  the  members  of  local  study  commissions  in 
each  city,  town,  and  county  in  November  of  1974  to  study  their  present  form 
of  government  and  submit  an  optional  form  or  a  new  charter  to  the  voters 
for  their  approval  or  rejection  in  1976.  The  success  of  this  process  in 
modernizing  local  government  will  depend  on  citizen  interest  and  action. 

It  is  the  state's  responsibility  --  specifically  the  Legislature's 
responsibility  --  to  adopt  new  laws  to  implement  the  local  government 
article  and  permit  effective  modernization  of  local  government. 

The  Legislature  has  created  a  State  Commission  on  Local  Government  to 
study  and  recommend  necessary  and  desirable  changes  to  the  1975  and  1976 
legislative  sessions.   The  scope  of  work,  opportunities  and  problems  in- 
volved in  modernizing  local  government  statutes  are  outlined  in  ray  discus- 
sion paper:   Modernizing  Local  Government:   Why  It  Cannot  Wait. 


MODERNIZING  LOCAL  GOVERNMENT:  \W{   IT  CANNOT  WAIT* 


The  Opportunity 

Montana  is  in  a  state  of  growth  and  development  that  most  other  states 
passed  through  many  years  ago.   We  are  fortunate  in  that  we  can  study  the 
results  of  unplanned  growth  in  other  states.   Those  results,  in  some  places, 
come  to  congestion,  decay,  pollution,  poverty  and  crime. 

Within  the  last  decade  we  have  started  to  see  evidence  of  pollution, 
declining  business  districts,  decay  and  poor  streets  in  some  of  our  larger 
communities.   At  the  same  time,  we  have  seen  people  migrating  from  the 
farms  and  smaller  communities,  with  the  result  that  some'  businesses  are 
closing,  and  a  tax  base  declining.   We  are  now  experiencing  unplanned 
suburban  growth,  strip  commercial  developments  and  subdivision  proliferation 
as  well  as  some  of  the  anticipated  population  growth  in  Eastern  Montana 
related  to   coal  development. 

Demand  for  governmental  services  in  our  communities  has  been  growing 
and  will  continue  to  grow,  yet  local  capabilities  to  provide  these  services 
are  severely  limited  because  of  a  combination  of  legal  limitations  on  local 
authority,  limitations  of  local  financial  and  technical  resources,  and 
geographic  restrictions. 

Now,  the  modernization  and  strengthening  of  Montana's  local  governments, 
long  advocated  by  local  officials  and  concerned  citizens,  is  a  mandate  of 
the  1972  Constitution. 

Uliereas  the  old  Constitution  spelled  out  in  detail  the  relationship 
of  local  government  units  as  "creatures"  of  state  government,  the  new 
Constitution  allows  the  Legislature  to  redefine  the  powers,  structure, 
services,  and  financing  of  local  governmental  units.   The  new  Constitution 
also  requires  that  voters  in  each  local  unit  be  given  the  opportunity  to 
vote  on  alternative  forms  of  government  every  ten  years  —  in  1976  and  every 
ten  years  thereafter.  The  trend  of  today  in  Montana  is  in  keeping  with  the 
national  philosophy  of  New  Federalism  —  that  is,  local  government  should 
be  allowed  as  much  flexibility  as  possible  to  carry  out  as  many  duties  as 
possible  within  the  broad  policy  goals  established  by  the  state.   This  has 
never  before  been  possible  in  Montana.   Localities  can  now  develop  their 
capabilities  to  match  their  potential  new  responsibilities. 

.Montana  is  embarking  on  a  comprehensive  program  of  local  government 
modernization  based  on  the  local  government  article  of  our  new  1972  Consti- 
tution.  This  program  involves: 

1.   The  establishment  of  the  State  Commission  on  Local  Government  to 


*This  discussion  paper  was  originally  published  September  lA ,  1973. 
The  paper  has  been  revised  to  incorporate  actions  of  the  1974  Legislature. 
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study  local  government  structure,  powers,  services,  finance  and  state-local 
relations  as  well  as  prepare  a  new  local  government  code  for  consideration 
by  the  1975  and  1976  sessions  of  the  Montana  Legislature. 

2.  The  election  of  local  government  study  commissions  in  November, 
197A,  in  each  municipality  and  county.   These  local  study  commissions  will 
study  the  present  form  of  government  in  their  municipality  or  county  and 
submit  an  optional  form  or  a  new  charter  to  the  voters  for  their  approval 
in  1976. 

3.  The  shift  of  Montana's  state-local  relations  from  statutes  based 

on  "Dillon's  Rule"  to  the  "residual  power"  principle.   Under  "Dillon's  Rule" 
or  "general  powers"  as  they  are  called  in  the  Montana  Constitution,  local 
governments  have  only  that  authority  specifically  granted  to  them  by  the 
state  Constitution  or  state  law.   Under  the  "residual  power"  principle, 
local  governments  may  have  all  authority  not  denied  them  by  the  state 
Constitution,  state  law  or  local  charter. 

The  two  basic  pieces  of  legislation  needed  to  begin  the  modernization 
of  local  government  have  been  adopted  by  the  1974  Legislature.   Subsequent 
legislation  recommended  by  the  State  Commission  on  Local  Government  can 
be  considered  by  the  1975  and  1976  Legislatures. 


State  Commission  on  Local  Government 

The  197A  Montana  Legislature  has  established  the  State  Commission  on 
Local'Government  to  prepare  legislation  to  implement  the  local  government 
article.  Following  the  advice  of  the  Advisory  Commission  on  Intergovern- 
mental Relations,  Montana  is  preparing  to  conduct  ".  .  .a  careful  review 
of  affirmative  limitations  upon  the  powers  of  local  government  .  .  ."  and 
prepare  for  the  "...  enactment  of  a  local  code,  by  which  the  state 
Legislature  places  necessary  limitations  upon  local  powers  and  reserves 
other  powers  for  the  State." 

The  Commission  is  charged  with  making  "a  detailed  and  thorough  study 
of  local  government  structure,  powers,  services,  finance  and  state-local 
relations."   The  Commission  is  further  charged  with  preparing  a  "revised 
code  of  local  government  law  based  on  its  studies  and  may  make  other 
recommendations  for  the  improvement  of  local  government." 

The  Commission's  program  of  research,  study  and  recodification,  which 
is  outlined  in  this  discussion  paper,  is  required  by  the  following  consi- 
derations: 

1.  The  state  Legislature  must  revise  the  present  laws  on  local 
government  structure  by  1975  to  authorize  a  full  range  of  optional  forms 

of  government  for  submission  to  the  voters  of  each  unit  of  local  government 
in  1976. 

2.  The  Legislature  must  adopt  specific  procedures  for  the  submission 
of  such  optional  forms  of  government  to  the  voters. 

3.  The  Legislature  must  authorize  procedures  for  local  governments  to 
write  and  adopt  charters. 
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A.  The  Legislature  rausc  adopt  a  new  code  for  those  cities  and  ccinties 
adopting  self-government  powers.  (Unlike  the  present  code,  this  set  of  laws 
will  not  grant  power  to  local  government,  but  rather,  it  will  prohibiL  self- 
governing  units  from  exercising  certain  powers.) 

5.  Present  local  government  laws  should  be  recodified  and  updated  to 
state  clearly  and  simply  what  powers  the  state  will  grant  to  local  government 
units  operating  under  the  "Dillon  Rule." 

6.  This  program  of  legislation  requires  a  complete  review  of  local 
government  statutes  to  determine  how  powers  are  to  be  distributed  to  accommodate 
both  "granted-power"  governments  and  self-governing  forms.   While  this  might 

be  accomplished  without  a  complete  recodification  and  revision  of  statutes, 

a  "half-way  job"  might  create  more  problems  than  it  would  solve. 

City,  Town  and  County  Study  Commissions 

The  1974  Legislature  has  also  authorized  procedures  for  the  nonpartisan 
election  on  November  5,  1974,  of  local  government  study  commissions  in  each 
city,  town,  and  county.   The  local  study  commissions  will  review  the 
structure  and  power  of  each  unit  of  local  government  represented  on  the 
commission  and  submit  one  alternative  form  of  government  to  the  qualified 
electors  during  1976.   The  study  commission  may  submit  an  optional  form  of 
government  provided  by  law  or  may  draft  a  self-government  charter.   City 
and  county  study  commissions  may  cooperate  in  the  conduct  of  their  studies, 
but  cooperative  studies  do  not  preclude  each  study  commission  from  making 
a  separate  report  and  recommendations. 

The  Situation 

Montana  local  government  has  developed  sometimes  over  the  years  with 
little  care  or  planning.   Along  with  the  good,  outdated  procedures,  structures 
and  restrictions  remain  in  state  law.   At  the  same  time,  local  governments 
are  expected  to  deal  with  many  serious  new  problems  but  are  not  given  the 
authority  to  solve  then  nor  given  the  financial  resources  to  pay  the  costs. 
In  fact,  the  basic  structure  and  authority  of  local  government  remain  much 
as  they  were  50  years  ago.   But  other  factors  have  changed  dramatically  in 
the  last  50  years,  as  shown  by  population  shifts. 

Consider  Montana's  56  counties.   Some  are  growing  rapidly  and  are  being 
engulfed  by  problems  of  urbanization.   From  1960  to  1970,  four  Montana 
counties  increased  in  population  by  more  than  20  per  cent  (Jefferson,  Lincoln, 
Gallatin  and  Missoula).   Eight  others  showed  an  increase  of  from  10  to  20 
per  cent  (Powder  River,  Beaverhead,  Ravalli,  Lake,  Lewis  and  Clark,  Flathead, 
Cascade  and  Yellowstone) . 

But  the  problems  of  rapid  growth  and  urbanization  are  only  part  of  the 
changing  picture  of  Montana  counties.   For  example,  most  Montana  counties, 
41  of  the  56,  are  losing  population.   Eight  of  them  lost  more  than  20  per 
cent  of  their  population  from  1960  to  1970  (Petroleum,  Golden  Valley, 
Treasure,  Prairie,  Carter,  Musselshell,  Toole  and  Valley).   And,  32  of  the 
56  counties  had  less  population  in  1970  than  they  did  in  1930. 


The  "two-directional  squeeze"  of  population  changes,  more  or  fewer, 
also  has  affected  Montana  municipalities.   Generally,  Montana's  larger 
cities  are  continuing  to  grow,  led  by  Bozeman  with  a  1960-70  growth  rate 
of  39.7  per  cent.   Six  of  the  eight  cities  with  populations  of  more  than 
10,000  continued  to  grow  from  1960  to  1970. 

These  were  the  exceptions,  however.   Most  Montana  cities  and  towns 
were  declining  in  population.   Of  the  126  incorporated  municipalities, 
only  37  had  a  greater  population  in  1970  than  in  1960.   Surprisingly,  the 
population  of  Montana's  incorporated  cities  and  towns  grew  less  than  2 
per  cent  from  1960  to  1970,  even  less  than  the  statewide  growth  rate  of 
2.9  per  cent.   The  reason  is  simple:   much  of  the  state's  growth  is  in 
areas  outside,  and  adjacent  to,  incorporated  cities  and  towns.   The  1970 
census  listed  nine  unincorporated  places  with  more  than  1,000  population 
each.   The  1971  Commercial  Atlas  &  Marketing  Guide  lists  11  such  places. 
Missoula  County  presents  the  leading  example:   1970  census  figures  show 
the  county's  urban  population  increased  40.8  per  cent  since  1960,  yet  the 
City  of  Missoula  increased  by  only  8.9  per  cent.   In  other  words,  some  of 
the  most  rapidly  growing  urban  areas  in  Montana  have  no  urban  government. 
And  since  the  power  of  county  governments  in  Montana  to  offer  "urban" 
services  is  limited,  these  areas  are  becoming  a  governmental  "no  man's 
land ." 

Problems  of  Ineffective  Law 

Present  state  laws  handle  ineffectively,  if  at  all,  the  problems 
inherent  in  these  population  trends.   Montana  local  government  law  provides 
only  a  patchwork  pattern  which  is  inadequate  to  help  the  rapidly  growijig 
areas  or  those  losing  population  solve  their  unique  problems.   Local 
government  laws  are  sometimes  conflicting  and  confusing;  responsibility 
and  authority  to  act  on  the  local  level  are  not  pinpointed. 

In  some  instances,  local  governments  cannot  act  because  the  Legislature 
has  not  given  them  the  needed  authorization;  in  other  instances,  legislative 
authorization  has  been  coupled  with  restrictions  that  make  it  difficult 
for  local  solutions  to  local  problems;  and  in  other  cases,  conflicting 
state  authorizations  can  leave  local  government  officials  confused  and 
hesitant,  unable  to  even  work  at  the  problem. 

There  is  widespread  agreement  that  modernization  of  Montana  local 
government  laws  is  necessary.   Such  a  modernization  of  the  state  executive 
branch  is  now  complete,  and  Montanans  should  reap  solid  benefits  in  terms 
of  economy,  efficiency  and  responsiveness.   An  updating  of  the  state 
legislative  branch  was  made  possible  by  Montana's  new  Constitution.   Both 
of  these  experiences  underline  a  crucial  principle:   action  designed  to 
improve  an  entire  level  of  government  should  be  broad-based,  not  piecemeal. 

Thus,  just  as  the  modernization  of  the  executive  branch  considered 
all  executive  departments,  not  just  a  few;  the  modernization  of  the  legislative 
branch  included  improvements  in  almost  all  phases  of  the  Legislature,  ranging 
from  frequency  of  sessions  to  legislative  powers. 

The  same  approach  should  be  taken  for  local  government.   The  piecemeal 
approach  toward  making  Montana  local  government  more  responsive  and 
efficient  is  inadequate.   Local  government  structure  cannot  be  considered 
apart  from  local  government  power.   Local  government  power  cannot  ^e 


considered  apart  from  local  government  taxation.   Questions  regarding  annexa- 
tion, urban  services  for  unincorporated  areas  and  more  equitable  local 
taxation  cannot  be  isolated.   The  functions  to  be  assigned  to  county 
governments  and  those  to  be  given  to  cities  and  tovms  must  be  delineated. 
All  of  these  problems  must  be  considered  as  in  toto,  as  a  whole  "package." 
The  goal  should  be  to  allow  local  units  to  plan 'and  execute  programs 
suited  to  their  particular  needs  and  to  the  desires  of  local  citizens. 

A  broad-based  modernization  is  desirable  now,  simply  because  Montanans 
have  an  opportunity  to  remove  the  existing  confusion  and  restrictions 
imposed  on  local  government  by  state  law.   Further,  some  action  now  is 

mandatory. 

Montana's  new  Constitution  requires  that  both  state,  and  local  units 
aim  at  modernizing  local  government.   Most  significantly,  the  new  Consti- 
tution requires  that  by  the  end  of  1976,  voters  in  each  county,  city  and 
town  In  the  state  review  their  local  government  structure  and  vote  on  an 
alternative  structure.  The  1974  Legislature  has  provided  a  procedure  for 
this  voter  review  of  local  government.   This  legislation  provides  for  the 
election  of  city,  town  and  county  study  commissions  and  provides  Montanans 
with  a  unique  opportunity  to  improve  their  local  governments.   Citizens 
will  be  involved  in  the  election  of  local  commissions,  their  deliberations, 
and  finaly  in  voting  on  their  recommendations.   But  the  state  government 
must  also  provide  broad  leadership  in  this  effort  so  that  local  governments 
will  have  the  tools  to  participate  effectively  In  the  modernization 
process. 

Leadership  in  establishing  laws  for  modernizing  local  governments  . 
clearly  is  the  obligation  of  state  government.  Under  the  American  federal 
system,  each  state  establishes  the  allocation  of  responsibilities  between 
itself  and  its  local  government  units.   States,  through  constitutional  or 
statutory  provisions,  prescribe  state  and  local  responsibilities  for 
providing  services,  establish  local  government  structure  and  determine  which 
financial  and  other  powers  the  local  units  may  exercise.   In  addition,  state 
governments  furnish  technical  and  financial  assistance  to  help  the  local 
units  perform  their  assigned  functions. 

In  short,  state  responsibility  for  the  quality  of  local  government  is 
direct  and  inescapable.   Montana's  new  Constitution  changes  some  details  of 
this  state-local  relationship,  but  it  does  not  free  the  state  of  its 
obligation  to  local  governments.   Under  the  new  Constitution,  the  state 
Legislature  has  the  authority  to: 

--Provide  optional  forms  of  government  for  counties  and  cities. 

— Provide  statutory  authority  for  local  governments  under  the  "Dillon 

Rule,"  self-governing  charters  and  optional  forms. 
— Provide  statutory  procedures  for  voter  review  of  government. 
— Provide  statutory  authority  for  counties  to  exercise  legislative 

powers.  . 

— Provide  procedures  for  incorporation,  classifying,  consolidating, 

and  dissolving  units  of  local  government  and  altering  their 

boundaries. 
— Use  highway  revenue  for  city  and  road  projects. 
— Insure  accountability  of  revenues  received  and  money  spent  by  local 

governments  and  provide  limits  on  their  debts. 
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Under  the  1972  Constitution,  the  Legislature  may  now: 

— Grant  direct  state  financial  aid  to  local  governments. 

— Increase  salaries  of  county  officials  during  terms  of  office. 

— Abolish  townships. 

— Peirmit  county  officials  to  move  offices  from  the  county  seat. 

The  1972  Constitution  provides  a  new  legal  framework  upon  which  the 
Legislature  must  build  a  new  structure  of  power  and  responsibility  for 
local  governments.   It  creates  an  opportunity  and  a  demand  for  the  state 
to  play  a  positive,  constructive  role  in  providing  leadership  and  assistance 
in  local  government  reform.   The  Legislature  has  created  the  State  Commission 
on  Local  Government  to  develop  recommendations  on  implementing  the  new 
state-local  relationships.   To  prepare  for  this  new  role,  the  state  must 
review  present  relationships  and  develop  a  coordinated  state  policy  for 
all  state-local  relationships.   This  policy  should  recognize  that  problems 
of  both  urban  and  rural  areas  are  delicately  interwoven  and  that  the 
encouragement  of  renewed  growth  and  new  excellence  in  rural  communities 
should  be  considered  along  with  the  problems  of  larger  communities.   State 
policy  should  recognize  that  loosening  the  state  reins  on  local  governments 
not  only  will  allow  those  governments  to  solve  their  unique  problems;  it 
also  will  free  the  Legislature  from  wasting  much  time  and  effort  acting  as 
a  super  city  council. 

The  existing  relationship  between  the  state  and  local  governments  is 
based  on  the  accumulation  of  more  than  100  years  of  statutes  dating  back  to 
the  original  statutory  provisions  for  the  mining  towns  of  Bannack  and 
Virginia  City.   The  accumulation  has  never  been  reviewed,  analyzed  or 
revised.   New  laws  simply  have  been  piled  on  the  heap  of  old  ones.   It  is 
now  time  to  study  and  revise  these  relationships. 

Topics  which  will  receive  attention  of  the  State  Commission  on  Local 
Government  are  local  government  structure,  powers,  services,  finances,  and 
state  assistance  to  local  government. 


Local  Government  Structure 

Under  Montana's  old  Constitution,  local  government  structure  was 
dictated  by  state  law.   Counties  could  choose  between  two  forms  of  govern- 
ment.  One  of  these  forms,  spelled  out  in  the  1889  Constitution,  specifies 
that  counties  are  to  be  governed  by  three  elected  county  commissioners  and 
the  following  elected  county  officials:   attorney,  sheriff,  treasurer, 
clerk  and  recorder,  surveyor,  clerk  of  court,  assessor,  superintendent  of 
schools,  coroner,  public  administrator,  and,  in  the  larger  counties,  an 
auditor.   Fifty-five  of  the  56  counties  now  operate  under  this  structure, 
although  several  of  them  have  consolidated  some  of  the  offices. 

The  one  alternative  form  of  county  government  authorized  by  the  Legis- 
lature before  1973  was  the  county  manager  form.   Only  Petroleum  County  has 
adopted  this  alternative  which  provides  for  the  election  of  three  county 
commissioners  who  appoint  a  county  manager.   The  county  manager  hires  and 
supervises  the  other  county  officers. 

Operating  under  the  1889  Constitution,  the  Legislature  authorized  three 


forms  of  municipal  government.  The  mayor-council  form,  used  by  123  of  the 
state's  126  cities  and  tovms,  has  an  elected  mayor,  an  elected  council  cf 
from  two  to  20  members,  a  treasurer  and  a  police  judge,  who  are  eithe- 
elected  or  appointed,  depending  upon  the  municipality's  population.   The 
mayor  appoints  other  city  officials. 

Three  Montana  cities  (Bozeman,  Helena  and  Great  Falls)  now  operate 
under  a  second  form  of  city  government  authorized  by  the  Legislature.   This 
is  the  city-manager  form,  under  which  voters  elect  a  commission  of  three  or 
five  members;  the  commissioners  hire  a  city  manager  and  appoint  several 
other  officials,  but  most  officials  are  appointed  by  the  manager. 

A  third  form  of  city  government  authorized  by  the  Legislature,  the 
commission  form,  is  not  now  in  use  in  Montana,  although«at  least  two  cities 
(Helena  and  Missoula)  have  used  it  in  the  past.  Under  the  commission  form, 
three  or  five  commissioners  are  elected.   The  commissioners  serve  as  the 
policy-making  body  (assuming  the  functions  of  the  city  council)  and  also 
as  the  administrative  head  of  the  government  (the  role  played  by  the  mayor 
or  manager  in  the  other  forms) . 

The  Legislature  in  1923  provided  a  combined  form  of  city-county  govern- 
ment which  has  never  been  used.   Under  the  city-county  consolidation  law, 
separate  city  and  county  governments  in  an  area  combine  and  are  headed  by 
an  elected  board  of  three  to  seven  commissioners  who  appoint  several  other 
officials  including  a  county  manager.   The  manager  is  responsible  for  day- 
to-day  operations  of  the  consolidated  government  and  appoints  most  city- 
county  officials. 

Thus,  prior  to  1973,  two  forms  of  county  government,  three  forms  of 
city  government  and  one  form  of  consolidated  government  were  available  to 
local  residents  of  the  56  counties  and  126  municipalities.   The  1973  Legis- 
lature broadened  this  choice  by  authorizing  new  county  executive  and 
commissioner  forms  of  county  government  and  by  reworking  the  two  forms 
previously  offered.   The  new  county  executive  form  calls  for  three  or  five 
elected  commissioners  and  an  elected  county  executive.   The  executive,  whose 
position  is  similar  to  that  of  a  city  mayor,  appoints  other  county  officials 
with  the  commissioners'  approval.   Under  the  commissioner  form  authorized 
in  1973,  three  or  five  commissioners  are  elected.  They  appoint  all  other 
county  officials. 

The  1973  Legislature  also  authorized  a  new  variation  of  the  mayor- 
council  form  of  municipal  government.  Called  the  "strong  mayor  form," 
this  variation  gives  the  mayor  more  authority  over  municipal  affairs  than 
he  has  in  the  traditional  Montana  mayor-council  form  of  municipal  government. 

Despite  the  commendable  action  of  the  1973  Legislature  in  expanding  forms 
of  government  available  to  Montana  counties,  cities  and  towns,  more  work  is 
required.   Some  of  the  alternative  forms  are  obscure.   Unclear  wording  exists 
in  some  of  the  new  forms  authorized  in  1973.   Some  think  more  alternatives 
should  be  provided.   Some  areas  in  the  state  might  be  interested  In  city- 
county  consolidation,  for  example,  but  may  not  want  the  one  form  of  city-county 
consolidation  now  authorized  by  state  law.   Other  areas  might  want  a  stream- 
lined form  of  county  government  with  only  the  commissioners,  sheriff  and 
county  attorney  elected.   Greater  flexibility  in  the  alternative  forms  could 
allow  amendments  to  meet  local  desires. 
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All  the  local  government  structures  discussed  thus  far  have  one 
thing  in  common:  they  are  "spelled  out"  in  state  law  but  can  be  adopted 
only  by  local  voters.   The  Legislature  should  give  local  voters  the 
greatest  possible  selection  of  alternative  forms. 

The  1972  Constitution  directs  the  Legislature  to  provide,  by  July  1, 
1975,  a  procedure  by  which  city  or  county  residents  may  design  their  own 
forms  of  local  government.  Such  "charter -writing  power"  has  been  granted 
to  local  citizens  in  many  other  states  but  is  new  to  Montana.  The  Legis- 
lature must  set  up  rules  by  which  local  residents  may  frame,  adopt,  amend 
and  abandon  a  self-government  charter. 

The  state  has  provided  leadership  by  authorizing  procedures  so  that 

residents  of  each  city,  town  and  county  may  review  their  present  structure 

and  submit  an  alternative  to  the  voters  by  the  end  of  1976.   But  detailed 

procedure  for  referenda  haven't  been  prescribed.   Now,  the  state  is  expected 
to  provide  leadership  on  three  additional  topics: 

(1)  Authorized  specific  procedures  for  study  commissions  to  follow 
in  selecting  an  alternative  form  and  submitting  the  form  to  the  voters. 

(2)  Authorized  additional  forms  of  local  government  that  may  be 
adopted  by  counties,  cities  and  towns  and  that  should  update  the  forms 
that  have  been  authorized  in  the  past. 

(3)  An  authorized  procedure  by  which  local  residents  may  design  and 
adopt  their  o^^'n  forms  of  government  (local  charter  writing)  . 

Legislative  action  is  essential,  but  the  active  participation  of  local 
government  officials  is  crucial  to  the  development  of  effective  local 
government  structure. 


Local  Government  Powers 

The  structure  of  Montana  local  government  cannot  be  considered  in  a 
vacuum.   It  must  be  considered  hand-in-hand  with  the  powers  that  local 
governments  will  be  allowed  to  exercise.   The  best  possible  government 
structure  is  meaningless  if  that  government  is  prohibited  by  state  laws 
from  dealing  with  legitimate  local  needs  and  problems.   On  the  other  hand, 
power  could  be  abused  by  poorly  structured,  unrepresentative  forms  of 
local  government. 

The  rapid  change  in  the  services  required  of  local  government  and  the 
requirements  of  Montana's  new  Constitution  demand  a  broad  revision  of  the 
power  of  local  government.   Under  the  1889  Constitution,  Montana  cities, 
towns  and  counties  could  exercise  only  those  powers  expressly  granted  or 
directly  implied  by  the  Constitution  or  the  Legislature.   More  simply 
stated,  Montana  local  governments  could  do  only  what  the  Legislature 
specifically  told  them  they  could  do. 

Known  as  the  "Dillon  Rule,"  this  power  relationship  between  the  state 
and  its  cities,  towns  and  counties  creates  problems  on  both  the  local  and 
state  levels.   On  the  one  hand,  local  governments  often  lack  legislative 
authorization  to  solve  local  problems;  by  the  time  they  receive  authorization. 
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the  problems  may  be  unsolvable.   On  the  other  hand,  the  Legislature  flads 
itself  deluged  by  requests  to  solve  problems  that  are  basically  local 
problems. 

The  "Dillon  Rule"  application  has  been  particularly  troublesome  for 
Montana  counties.   Municipalities,  under  the  1889  Constitution,  have  the 
power  of  local  legislation;  that  is,  once  the  Legislature  authorizes  a 
city  to  exercise  general  power  in  a  certain  area,  the  city  council  can 
adopt  local  laws  or  ordinances  spelling  out  precisely  the  manner  in  which 
the  power  is  exercised.   In  short,  cities  often  have  some  latitude  in 
exercising  powers  authorized  by  the  Legislature. 

But  the  Montana  Supreme  Court  has  held  that  counties,  unlike  muni- 
cipalities, do  not  have  legislative  powers — that  is,  thay  cannot  make  local 
laws.   Thus,  in  the  past,  the  Legislature  not  only  has  determined  in  which 
areas  counties  are  authorized  to  act  but  also  has  detailed  the  manner  in 
which  they  could  act. 

The  new  Constitution  retains  the  "Dillon  Rule"  principle,  but  attempts 
to  soften  its  impact.   For  example,  it  specifies  that  the  powers  of  muni- 
cipalities and  counties  are  to  be  "liberally  construed."  Most  significantly, 
it  specifically  allows  the  Legislature  to  grant  local  legislative  powers  to 
counties  as  well  as  to  municipalities. 

This  means  that  the  state  will  have  to  determine  in  what  areas  counties 
should  be  allowed  to  adopt  local  laws.  i\nd  in  the  process,  the  state  should 
review  completely  all  of  its  local  government  laws.  Many  statutory  restric- 
tions on  local  government  should  be  removed;  perhaps  some  new  ones  should 
be  added.  Many  tiiink  that  if  nothing  else,  the  hundreds  of  pages  of  laws 
concerning  local  government,  now  sprinkled  throughout  several  volumes  of  the 
Revised  Codes,  should  be  reorganized. 

But  an  even  greater  task  of  revising  local  government  codes  faces  state 
government.   The  new  Constitution  actually  provides  for  a  two-level  system 
of  local  government  powers.   The  first  level  is  built  around  the  "Dillon  Rule" 
as  described  above.   It  requires  the  Legislature,  as  it  has  in  the  past,  to 
specify  certain  powers  that  may  be  exercised  on  the  local  level.   Most  local 
governments  in  Montana,  many  think,  probably  will  continue  to  operate  under 
this  level  of  powers. 

But  some  local  units  may  wish  to  progress  to  what  the  Constitution  calls 
"self-government  powers."   The  Constitution  provides  that  any  county  or  muni- 
cipality adopting  a  self-government  charter  may  exercise  all  powers  not  pro- 
hibited by  the  Constitution,  state  law  or  local  charter.   These  self-government 
powers  also  may  be  extended  to  local  government  units  as  part  of  the  alter- 
native forms  of  government  provided  by  the  Legislature. 

In  other  words,  a  local  government  adopting  self-government  powers  (or 
"home  rule"  powers,  as  they  are  called  elsewhere  in  the  nation)  no  longer 
would  require  legislative  authorization  to  act.   The  "Dillon  Rule"  would  be 
reversed;  instead  of  waiting  for  legislative  authorization  to  act,  a  self- 
government  city  or  county  could  do  anything  not  prohibited  by  the  Legislature, 
the  Constitution  or  its  local  charter. 
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Examples  of  powers  the  Legislature  might  prohibit  self-government  units 
from  exercising  could  include  levying  income  taxes,  deciding  that  certain 
crimes  are  felonies,  or  passing  local  "right-to-work"  laws.   The  Legislature 
also  may  require  self-governing  units  to  follow  procedures  (such  as  financial 
reporting  procedures)  designed  by  the  state. 

The  point  is:   Self-government  powers  are  new  to  Montana  and  the  Consti- 
tution requires  that  they  be  implemented.   Implementation  of  them  without 
thoughtful  study  could  result  in  faulty  government  on  the  local  level  and 
critical  conflicts  in  state-local  relationship. 

What  would  be  necessary  is  a  two-pronged  program  of  state  action  in 
terms  of  local  government  power: 

(1)  That  present  local  government  laws  should  be  recodified  and 
updated  to  state  clearly  and  simply  what  powers  the  state 
will  grant  to  local  government  units  operating  under  the 
"Dillon  Rule."   Specifically,  the  Legislature  must  define 
those  areas  in  which  it  will  allow  counties  to  exercise 
legislative  powers. 

(2)  A  second  local  government  code  should  be  drawn  up  for  those 
cities  and  counties  adopting  self-government  powers.   Unlike 
the  present  local  government  code,  this  one  will  not  grant 
power  to  local  government.   Rather,  it  will  prohibit  self- 
governing  units  from  exercising  certain  powers. 


Services — Local  Government 

Closely  related  to  the  question  of  local  government  powers  are  the 
questions  concerning  which  services  local  governments  should  provide  and 
which  local  units  should  provide  them.   Citizen  satisfaction  with  local 
government  ultimately  rests  on  the  quality,  quantity  and  economy  of  services 
provided.   Yet  Montana  cities,  towns  and  counties  are  not  authorized  to 
provide  some  much-needed  services  and  do  not  have  the  financial  resources 
to  provide  properly  many  others.   In  numerous  cases  services  that  could  be 
rendered  only  economically  and  efficiently  on  a  countywide  basis  are  allowed 
only  on  a  citywide  basis.   In  other  instances  services  now  provided  by 
counties  perhaps  could  more  reasonably  be  provided  on  a  state  or  district 
level;  and  perhaps  some  services  now  provided  by  state  government  should  be 
transferred  to  local  units,  thus  bringing  them  closer  to  the  prople. 

At  present,  local  units  often  serve  as  administrative  agents  of  the 
state  in  performing  services.   For  example,  county  governments  have  a  major 
role  in  running  state  and  national  elections.   In  other  instances,  local 
units  provide  for  strictly  local  needs,  such  as  fire  protection,  parks  and 
recreation,  water  supply  and  sewage  disposal.   Supplying  both  types  of 
services  is  complicated  by  the  diversity  of  Montana  local  governments.   Some 
Montana  local  government  units  find  their  sparse  populations  decreasing 
rapidly,  resulting  in  steeply  increasing  per  capita  costs  of  government. 
Others  are  undergoing  rapid  development  with  great  demands  for  urban 
services  in  previously  rural  areas.   New  methods  must  be  devised  to  provide 
efficient  and  economical  services  to  both  types  of  areas  without  sacrificing 
local  voter  control  over  these  services. 
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State-level  action  is  essential  In  four  major  areas: 

(1)  The  state,  for  the  first  time  In  its  history,  must  determine 
specifically  what  services  are  now  being  provided  by  federal, 
state,  county,  city  and  tovm  and  special  district  govern- 
ments, as  well  as  those  provided  through  quasi-official 
groups  supported  by  government  grants  or  contracts. 

(2)  These  services  must  be  studied  in  terms  of  what  additional 
services  should  be  authorized  and  which  levels  of  govern- 
ment should  provide  those  services.   At  what  level  should 
welfare  programs  be  provided?   Should  federal,  state,  county 
and  city  and  town  governments  have  separate  responsibilities 
for  road  programs?  Who  should  be  responsible  fbr  planning 
and  zoning?  These  and  many  similar  questions  must  be 
considered . 

(3)  Services  also  must  be  studied  in  terms  of  improving  the 
mechanisms  for  providing  them.   In  some  instances,  cumber- 
some mechanisms  required  by  state  law  may  make  the  delivery 
of  local  services  impossible,  and  frequently  new  techniques 
have  not  been  considered. 

(4)  Ways  in  which  governments  may  cooperate  in  providing  services 
must  be  expanded,  and  such  cooperation  must  be  encouraged. 
Included  in  this  study  should  be  joint  action,  interlocal 
agreements,  sale  of  services,  transfer  of  functions  and  use 
of  the  proposed  multi-county  district  organizations.   The 
1972  Constitution  opens  the  door  wide  for  such  cooperation 

by  authorizing  local  units  to  cooperate  in  virtually  any  way 
unless  prohibited  from  doing  so  by  the  state. 


Local  Government  Finance 

There  is  little  question  but  that  nearly  every  man  and  woman  in  Montana 
is  concerned  about  the  growing  burden  of  property  taxes.   They  are  concerned 
about  air  pollution  and  water  pollution  control,  police  and  fire  protection 
and  other  services  which  result  in  increased  expenditures  by  local  govern- 
ments. 

Aware  and  informed  taxpayers  expect  and  deserve  high  quality  and 
efficient  governmental  performance.   Both  state  and  local  governments  must 
make  tax  dollars  work  harder.   Executive  reorganization  of  state  government 
should  permit  state  tax  dollars  to  be  spent  more  effectively  and  local 
government  reform  should  improve  the  utilization  of  local  tax  dollars.   But 
it  is  equally  important  to  determine  whether  the  property  tax  should  continue 
to  be  virtually  the  only  source  of  tax  revenue  for  local  governments  or 
whether  it  should  be  supplemented  by  other  sources  of  state  or  local  revenue. 

The  1960's  saw  the  widespread  acceptance  in  other  states  of  the  principle 
that  the  state  should  assume  a  larger  proportion  of  the  costs  of  schools  and 
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local  governments.   This  trend  was  a  response  to  the  sharply  rising  property 
tax  and  was  an  attempt  to  make  state  and  local  tax  systems  more  progressive 
by  reducing  their  dependence  on  the  property  tax.   Nationally,  in  1961, 
property  taxes  accounted  for  46  percent  of  all  state  and  local  tax  collections, 
but  in  1973,  they  accounted  for  only  38  percent — a  drop  of  8  percent  in  12. 
years.   But  in  Montana  the  1973  property  taxes  still  amounted  to  over  51 
percent  of  all  state  and  local  taxes. 

As  with  other  authority  under  the  1889  Constitution,  local  governments 
in  Montana  had  only  that  authority  granted  to  them  by  the  Legislature 
regarding  tax  levying.   Under  the  1972  Constitution,  local  governments  retaining 
granted  powers  will  still  have  only  that  authority  to  tax  which  is  granted  to 
them  by  the  Legislature.   But  local  governments  adopting  a  self-governing 
form,  acquiring  shared  or  residual  powers,  will  have  all  taxing  authority  not 
denied  them  by  state  law.   The  state  must  devise  a  coordinated  tax  structure 
for  all  local  governments,  including  both  those  with  granted  powers  and  those 
with  shared  or  residual  powers. 

Since  the  state  creates  local  governments  and  determines  their  share  of 
the  governing  role,  it  is  the  state's  responsibility  to  match  local  government's 
financial  resources  to  their  legal  responsibilities.   It  is  also  the  state's 
responsibility  to  coordinate  local  taxation  with  state  tax  policy. 

Local  government  expenditures  in  Montana  are  increasing  rapidly,  as  they 
are  nationally.   In  fiscal  1971,  the  direct  general  expenditures  of  local 
government — minus  education — was  $100.8  million.   Under  present  laws,  such 
increases  in  local  government  expenditures  result  in  increased  property  taxes. 
The  principal,  and  in  some  cases  the  only,  taxing  authority  which  Montana 
local  governments  have,  is  that  of  taxing  real  and  personal  property.  Thus 
the  property  tax  is  of  crucial  significance  to  local  governments  in  Montana. 
At  the  local  level,  property  taxes  supply  about  95  percent  of  total  tax 
revenues  and  about  61  percent  of  total  government  revenues — well  above  the 
United  States  average  of  42.5  percent.   The  extraordinary  importance  of  the 
property  tax  to  local  governments  in  Montana  is  traceable  to  the  limited  state 
financial  aid  programs  for  local  governments  and  to  the  lack  of  authority  to 
use  significant  non-property  tax  such  as  a  local  income  tax.   In  fiscal  1971, 
state  aid  to  local  government  in  Montana  accounted  for  only  20.5  percent  of 
total  local  government  revenues,  up  from  16.3  percent  in  1962  and  15.8  percent 
in  1942. 

In  some  states,  state  financial  aid  is  an  important  source  of  revenue 
for  local  governments.   In  Montana,  except  for  schools,  this  is  not  the  case. 
In  1970  only  four  states  reported  a  ratio  between  state  aid  and  locally 
collected  general  revenue  lower  than  Montana's.   Likewise,  in  only  five  states 
was  the  per  capita  amount  of  state  aid  to  local  governments  lower  than  in 
Montana.   The  per  capita  amount  in  Montana  was  $81.72  ($68.67  for  schools, 
$13.05  for  cities  and  counties),  as  compared  with  $142.70  nationally  and  over 
$200  in  the  four  highest  states. 

Another  important  source  of  local  government  revenue  in  some  states  is 
a  local  income  tax.   Local  income  taxes  are  used  in  at  least  nine  states; 
four  states  even  authorize  local  payroll  taxes.   In  Montana  less  than  three 
percent  of  the  revenues  of  local  governments  comes  from  non-property  taxes; 
the  national  average  is  almost  12  percent.   Business  license  taxes  are  the 
principal  source  of  non-property  tax  revenue  in  Montana  for  both  muni- 
cipalities and  counties. 
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The  most  important  decisions  to  be  made  about  local  government  fiiaixes 
involve  the  property  tax.   What  role  should  it  play  in  financing  locni 
government?   Should  it  continue  to  be  virtually  the  only  source  of  ra < 
revenue  for  local  governments?   Should  it  be  supplemented  with  other  sources 
of  state  or  local  revenues?   How  can  the  administration  and  equity  of  the 
property  tax  be  improved  and  its  regressivity  reduced? 

The  1889  Constitution  limited  the  state's  ability  to  provide  state 
financial  aid  to  local  governments.   The  new  Constitution  does  not  prohibit 
such  aid,  and  careful  consideration  of  increased  state  financial  aid  to 
local  governments  as  an  alternative  to  dependence  on  the  property  tax  is 
now  appropriate.  Another  alternative,  authorizing  local  governments  to 
levy  an  income  tax,  should  also  be  considered. 

The  state's  assumption  of  the  responsibility  for  the  assessment  and 
equalization  of  property  should  improve  the  equity  of  the  property  tax,  but 
there  is  also  a  need  to  consider  further  reforms  in  the  administration  of 
the  property  tax,  the  appeals  procedures  and  the  tax  base. 

Clearly  it  seems  appropriate  for  the  state  to  review  carefully  and 
reform  local  government  finance  with  the  goal  of  matching  local  government 
financial  resources  with  local  government  legal  authority.  Only  the  state 
has  the  legal  authority  and  financial  resources  needed  to  initiate  reform 
of  local  government  finance. 

Reform  of  local  government  finance  is  as  important  as  the  reform  of 
local  government  structure,  powers  and  services.   It  must  be  closely  coordi- 
nated with  such  reforms.   The  financial  needs  of  local  government  are 
determined  by  the  services  they  are  required  or  permitted  to  provide.   The 
amount  of  fiscal  independence  it  should  be  given  depends  on  the  responsiveness 
and  effectiveness  of  its  governmental  structure.   Finally,  the  new  concept 
of  self-governing  powers  for  local  units  can  be  effective  only  if  those  units 
are  given  the  financial  resources  as  well  as  legal  authority  to  solve  local 
problems. 

The  state  needs  to  consider  carefully  each  of  the  following  types  of 
local  government  financial  reform  -'n  relation  to  other  reforms  of  local 
governnent  structure,  powers,  and  services. 

1.   Reforms  of  the  property  tax: 

a.  Reform  of  the  administration  of  the  property  tax,  including 
assessment,  equalization  and  appeal  procedures.   Reforms 
will  improve  efficiency  and  remove  procedural  inconsis- 
tencies that  lead  to  inequities. 

b.  Reform  of  the  property  tax  base,  i.  e.,  the  types  of 
property — real  and  personal,  tangible  and  intangible — 
that  are  subject  to  the  general  property  tax.   Examples 
include  removal  of  'household  personal  propertv  and 
solvent  credits  from  the  property  tax  base. 

c.  Reforms  in  the  incidence  of  the  property  tax,  such  as 
reforms  intended  to  improve  the  equity  or  reduce  the 
regressivity  of  the  property  tax.   Specific  tax  relief 
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for  the  poor,  the  elderly,  homeowners,  and  renters.   Relating 
the  property  tax  to  personal  income  and  providing  a  tax 
credit  against  the  state  income  tax  might  be  considered. 

d.  Reforms  in  the  application  of  the  property  tax  to  encourage 
the  Improvement  of  property  and  proper  land  use.   For 
example,  shifting  the  burden  of  property  tax  from  building 
improvements  to  the  land  itself  (land  or  site  value  tax) 
should  be  considered. 

e.  Increased  flexibility  for  local  governments  in  using  the 
property  tax.   For  example,  authorizing  a  county  all-purpose 
mill  levy,  increasing  the  maximum  all-purpose  levy  for 
municipalities,  establishing  a  countywide  mill  levy  limit 
for  all  types  of  property  taxes,  or  perhaps  abolishing  state 
limits  on  local  milJ  levies. 

2.  Reform  of  the  proportion  that  the  property  tax  supports  in  total 
state-local  finance  system: 

a.  Substituting  local  tax  sources  for  the  property  tax.   For 
example,  authorizing  a  local  option  or  mandatory  income  tax. 

b.  Substituting  state  tax  sources  for  the  local  property  tax: 

(1)  State  revenue  sharing  program  with  local  governments 
based  on  fiscal  need,  effort,  or  level  of  services. 
For  example,  the  Legislature  should  consider  a 
comprehensive  state  aid  program  using  income  tax 
revenue  or  specific  state  aid  for  certain  functions 
such  as  highway-user  revenue  for  local  roads  and 
streets;  increased  state  school  aid  which  would 
reduce  local  school  use  of  property  tax  dollars, 
freeing  them  for  counties  and  municipalities. 

(2)  Reforms  to  reallocate  among  the  state,  counties  and 
municipalities  the  legal  responsibility  for  providing 
and/or  financing  governmental  services.   Such 
reforms  should  attempt  to  make  certain  that  local 
governments  use  property  tax  only  for  service 
functions  that  are  truly  local  in  impact.   For 
example,  the  state  might  assume  financial  responsi- 
bility for  welfare  assistance. 

3.  Reform  of  the  administration  of  local  government  finance  to  provide 
maximum  use  and  management  of  revenue  including  reform  of  budgeting, 
accounting,  auditing,  investment,  reporting  and  capital  financing 
procedures  and  increased  state  technical  assistance.   As  an 
example,  budget  procedures  could  be  improved  by  application 
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of  planning  and  program  budgeting  principles  and  completion 
of  the  budget  prior  to  the  beginning  of  the  new  fiscal  year. 

4.  Reforms  to  remove  intra-county  tax  and  service  disparities. 
Such  disparities  are  caused  by  urban  fringe  growth  areas  and 
unincorporated  communities  that  depend  on  counties  for  urban 
services  rather  than  be  incorporated  into  municipalities. 
Reforms  could  include  increased  annexation  authority  for 
municipalities,  state  supervision  of  municipal  annexation, 

or  authority  for  county  special  service  and  taxing  districts. 

5.  Reform  to  equalize  tax  effort  or  the  level  of  basic  local 
government  services  among  all  counties.   For  example, 
reallocation  of  responsibilities  for  providing, services 
between  levels  of  government;  establishing  state  standards 
for  minimum  service  levels  and  minimum  financing  of  basic 
local  government  services  including  those  services  provided 
as  an  agent  of  the  state  and  those  purely  local  in  nature; 
comprehensive  state  equalization  aid  for  general  government 
purposes  or  for  specific  services  based  on  tax  effort,  fiscal 
effort  or  need. 

The  State  Department  of  Revenue  has  begun  a  study  of  local  government 
finances,  but  additional  state-level  action  is  essential  in  two  major 
areas: 

(1)  There  is  a  need  to  review  the  scope  of  the  study  of  local 
government  finances  that  has  been  started  by  the  Department 
of  Revenue. 

(2)  The  study  of  local  government  finance  needs  to  be  carefully 
coordinated  with  the  comprehensive  study  of  local  govermcent 
structure,  powers  and  services. 


State  Assistance  to  Local  Governments 

In  order  to  survive,  local  governments — the  most  important  link  in  the 
chain  of  intergovernmental  relations — must  acquire  adequate  information  and 
develop  updated  management  skills.   The  new  Montana  Constitution  and  the 
"New  Federalism"  both  emphasize  increased  responsibility  and  decision-making 
by  local  officials.   New  demands  are  heard  daily  for  local  governments  to 
be  more  responsive,  accountable  and  efficient. 

State  government,  because  of  its  unique  statewide  vantage  point,  has 
the  power,  resources  and  position  to  coordinate  state  policy  to  enhance 
community  and  rural  development.   The  interests  of  the  taxpayer  and  the 
vitality  of  local  governjnent  demand  more  and  better  state  Informational  and 
technical  assistance  to  local  government. 
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For  example,  the  assistance  study  should  consider  whether  the  state 
should : 

(1)  Strengthen  and  coordinate  the  capabilities  of  state  agencies 
to  assist  local  governments. 

(2)  Review  its  financial  assistance  to  local  government. 

(3)  Serve  as  a  clearinghouse  for  information  helpful  or  necessary 
to  local  governments  in  discharging  their  responsibilities. 

(4)  Facilitate  the  application  of  university-level  resources  to 
improve  the  quality  of  local  government,  provide  a  center  for 
local  government  teaching,  research  and  services  and  provide 
education  for  careers  in  public  administration. 

(5)  Assume  Its  proper  responsibility  for  assisting  and  facilitating 
government  reform. 

(6)  Encourage  increased  cooperation  between  state  and  local 
governments  and  between  local  governments  themselves. 

To  accomplish  these  goals,  the  state  might  consider  establishing  a 
local  affairs  agency  within  state  government.   Such  an  agency,  staffed 
with  persons  familiar  with  the  various  aspects  of  local  government,  could 
have  several  functions: 

(1)  Providing  information  and  interpretation  regarding  local 
government  statutes  and  regulations  and  recommending 
changes  in  these  laws. 

(2)  Coordinating  and  encouraging  training  programs  for  local 
government  officials. 

(3)  Providing  information  about  state  and  federal  programs 
for  local  governments. 

(A)   Serving  as  a  clearinghouse  for  ideas,  suggestions  and 

comments  regarding  state  services  to  local  governments  and 
facilitating  the  coordination  of  community  based  programs 
of  state  agencies. 

(5)  Assembling  uniform  statistical  information  pertaining  to 
local  governments. 

(6)  Cooperating  with  the  Montana  Association  of  Counties,  the 
Montana  League  of  Cities  and  Towns  and  the  State  Local 
Government  Advisory  Council  to  provide  maximum  information 
and  assistance  with  minimum  duplication  of  effort. 
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The  Task  Ahead 

The  tasks  outlined  for  research  and  legislative  action  are  tremendous. 
The  scope  of  work  parallels  that  of  executive  reorganization  or  constitutional 
revision.   In  a  sense  it  is  even  broader,  for  the  process  ultimately  must 
involve  every  unit  of  local  government  in  Montana. 

The  process  of  modernizing  local  government  must  involve  all  Montanans. 
Citizen  participation  will  begin  with  the  election  of  city,  town,  and  county 
study  commissions  this  November  and  must  continue  until  the  vote  on  alterna- 
tive forms  of  government  in  each  city,  town  and  county  in  1976. 

Throughout  the  task  of  revising  state  statutes  and  the  work  of  local 
study  commissions,  the  input  of  concerned  citizens  will  be  essential. 

The  scope  of  reform  will  ultimately  depend  on  an  informed  citizenry, 
for  they  are  the  ones  who  will  vote  on  the  new  forms  of  local  government  in 
1976.   Because  of  the  responsibility  of  all  citizens  for  these  important 
decisions,  it  is  also  their  responsibility  to  develop  a  sound  understanding 
of  the  issues,  alternatives  and  opportunities  involved. 

This  is  a  task  for  all  Montanans.   It  cannot  wait. 
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COM>ENTS  ON  LOCAL  GOVERJIMENT  ARTICLE 

PREPARED  BY  LOCAL  GOVERNMENT  COMMITTEE  OF 

THE  197  2  CONSTITUTIONAL  CONVENTION* 


"Flexibility"  and  "accountability"  best  describe  the  goals  embodied 
in  the  proposal  of  the  Local  Government  Committee. 

The  proposal  aims  at  creating  the  widest  possible  array  of  local 
government  forms  so  that  local  structure  may  be  tailored  to  local  needs. 
It  provides  for  new  self-government  powers  that  may  be  exercised  on  the 
local  level  and  gives  a  constitutional  boost  to  local  efforts  to  eliminate 
costly  and  inefficient  duplication  of  services  and  functions. 

At  the  same  time,  the  proposal  requires  accountability  from  local 
government  units.   Each  new  form  of  government  authorized  under  the  pro- 
posal would  require  the  approval  of  local  voters  before  it  could  be 
implemented.   Local  governments  could  exercise  self-government  powers 
only  with  the  approval  of  local  residents.   County  boundaries  could  be 
changed  only  if  a  majority  of  the  affected  residents  agree.   The  people 
would  be  guaranteed  the  powers  of  initiative,  referendinn  and  recall  on 
the  local  level. 

Although  the  proposal  would  not  force  Montanans  to  change  their  local 
governments,  it  would  force  them  to  closely  examine  the  local  units  with 
an  eye  toward  improving  them.   This  examination  is  provided  for  in  a  unique 
"voter  review  of  local  government"  feature  which--at  the  least--should  pay 
huge  dividends  in  terms  of  increased  voter  awareness  in  and  concern  for 
local  government. 

The  length  of  the  present  local  government  provisions  is  more  than  cut 
in  half  by  this  proposal.   Statutory  material  concerning  indebtedness  of 
new  counties,  county  commissioner  districts  and  county  office  location  is 
deleted.   The  form  of  county  government  now  in  effect  in  55  counties  is 
mentioned--but  only  as  one  of  what  hopefully  will  be  several  optional  forms 
of  county  government. 

But  the  real  "news"  in  the  proposal  is  its  incorporation  of  new  devices 
to  make  local  governments  more  responsive  and  responsible.   Totally  new 
provisions  are  added  allowing  local  citizens  to  design  their  own  form  of 
local  government,  to  increase  local  authority  and  responsibility  and  to  end 
aeedless  duplication  of  local  services. 

The  Local  Government  Committee  did  not  set  out  to  replace  the  thinking 
of  1889  with  that  of  1972.   Rather,  it  attempted  to  replace  the  thinking  of 
1889  with  a  broad  framework  that  would  allow  implementation  of  the  thinking 
of  1990,  2010,  and  2072,  as  well  as  that  of  1972.   The  committee  believes 
this  proposal  creates  that  framework. 


*  These  comments  were  published  as  part  of  the  Local  Government  Committee 
Proposal.   They  have  been  edited  to  reflect  slight  changes  in  the  article 
prior  to  its  final  adoption  by  the  Convention. 
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ARTICLE  XI 

LOCAL  GOVERNMENT 

Section  1.  Definition.  The  cetm  "local  government  units"  includes, 
but  is  not  limited  to,  counties  and  iacorporatfed  cities  and  towns.  Other 
local  government  units  may  be  established  by  law. 

COMMENTS 

The  present  Montana  Constitution  creates  considerable  confusion  in  its 
scattergun  use  of  terminology  concerning  local  government.   Such  Imprecise 
constitutional  terminology  has  resulted  in  confusion  and  court  litigation. 
In  an  attempt  to  avoid  this  problem,  Section  1  adopts  "local  government 
units"  as  a  generic  term  and  specifies  that  counties  and  incorporated  cities 
and  towns  fall  within  its  meaning.   However,  the  section  specifically  auth- 
orizes the  legislature  to  create  other  local  goverrjnent  units,  thus  providing 
freedom  for  the  legislature  to  meet  future  needs  that  cannot  be  met  by  the 
traditional  city  or  county  structures.   Certain  special  districts,  for 
example,  might  be  appropriately  designated  as  "local  government  units"  by 
the  legislature. 

The  committee  believes  that  Section  1  will  discourage  litigation  and 
avoid  confusion  concerning  the  rest  of  the  Local  Government  Article;  it  also 
recommends  that  terminology  corresponding  to  that  used  in  this  section  be 
incorporated  in  other  articles  of  the  new  constitution  when  local  government 
units  are  discussed. 

Section  2.   Counties.   The  counties  of  the  state  are  those  that  exist  on 
the  date  of  ratification  of  this  constitution.   No  county  boundary  may  be 
changed  or  county  seat  transferred  until  approved  by  a  majority  of  those 
voting  on  the  question  in  each  county  affected. 

COMMENTS 

Section  2,  admittedly  controversial,  provides  that  the  present  county 
boundaries  and  county  seats  will  be  retained  unless  changed  by  a  majority 
of  those  voting  on  the  question  in  each  covinty  approves.  Thus,  a  large 
county  could  not  "swallow"  a  small  county  without  the  latter 's  permission. 

The  proposed  section  combines  sections  1,  2  and  8  of  Article  XVI  of  the 
present  Constitution.   Other  than  deletion  of  statutory  material,  the  basic 
intent  of  those  sections  is  retained--wi th  one  exception.   The  present  lan- 
guage (sections  2  and  8)  requires  approval  of  a  majority  of  the  qualified 
electors  of  the  county  affected  before  a  county  boundary  can  be  changed  or 
a  county  seat  transferred;  the  proposed  Section  2  would  require  approval  of 
a  majority  of  those  voting  on  the  question. 

The  difference  can  be  quickly  seen.   Under  the  presenb  provision,  for 
example,  if  a  county  to  be  consolidated  had  5,000  "qualified  electors"  but 
only  3,000  of  them  vote  on  the  consolidation  question,  a  majority  of  the 
5.000  (or  2,501>,  rather  than  a  majority  of  the  3,000  tor  1,501),  apparently 
would  have  to  favor  consolidation  to  meet  the  constitutional  restriction. 
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Under  the  proposed  language,  on  the  other  hand,  a  majority  of  those 
voting--or  l,501--would  be  required. 

In  substituting  the  less  stringent--but  more  coramon--majority 
requirement,  the  committee  endorses  the  reasoning  that  persons  who  do  not 
vote  on  an  issue  should  not  be  able  to  thwart  the  will  of  those  who  do. 
I^et  the  proponents  and  opponents  of  county  consolidation  or  county  seat 
transfer  go  to  the  polls  and  let  the  majority  rule. 

County  Boundaries 

Calls  for  county  consolidation — both  nationwide  and  statewide--have 
gone  unanswered,  despite  their  frequency  during  the  Twentieth  Century. 
Indeed,  the  number  of  counties  nationwide  has  remained  almost  constant 
in  the  last  40  years,  despite  frequent  complaints  that  many  counties  lack 
the  population  and  economic  base  to  be  viable  units  of  local  government. 

If  judged  by  national  standards,  certainly  many  of  Montana's  56 
counties  are  too  sparsely  populated  to  meet  the  tests  of  viability.   But 
who  should  be  the  final  judge  of  whether  a  county  is  too  large  or  too 
small  and  of  whether  it  should  be  consolidated  with  another?  The  Local 
Government  Committee  believes  this  choice  must  be  left  to  the  voters  of 
the  counties  affected. 

Therefore,  Section  2  allows  changes  in  county  boundaries  only  if 
approved  by  a  majority  of  those  voting  on  the  question  in  each  county 
affected.   The  committee  considered  leaving  the  matter  of  county  boundaries 
entirely  to  the  legislature,  but  decided  that  the  authority  would  be  more 
appropriately  lodged  in  the  people  of  the  affected  counties.  After  all," 
if  sparsely  populated  counties  are  as  inefficient  and  uneconomical  as 
their  critics  claim,  certainly  the  residents  of  those  counties  soon  will 
be  clamoring  for  county  consolidation  because  of  high  tax  bills  and  insuffi- 
cient local  government  services. 

It  should  be  stressed  that  the  proposed  Section  2  does  not  prevent 
county  consolidation.   It  simply  requires  that  any  such  boundary  change 
must  be  approved  by  the  persons  most  directly  affected — the  residents  of 
the  counties  concerned.   It  also  should  be  noted  that  the  proposed  Local 
Government  Article  allows  ways  short  of  total  consolidation  in  which  counties 
with  dwindling  population  and  tax  base  can  be  aided.   Under  Sections  3  and  5, 
a  wide  range  of  structural  options  can  be  provided,  including  one  or  more 
directed  toward  those  counties  that  do  not  need  the  full  range  of  county 
offices  and  services.   Indeed,  Petroleum  County--the  county  with  the  smallest 
population  in  the  state — already  makes  successful  use  of  a  county  manager 
form  of  government.   In  addition,  the  broad  language  of  Section  7  should 
encourage  counties  to  band  together — and  to  join  with  cities  and  towns  within 
their  boundaries--to  provide  more  efficient,  economical  government  services. 

Provisions  in  the  present  Constitution  (Article  XVI,  Section  3) 
concerning  the  division  of  debt  when  new  counties  are  formed  were  deleted 
from  this  proposal  on  the  basis  that  they  can  be  provided  by  legislation-- 
if  they  ever  are  needed. 
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County  Seats 

Constitutional  provisions  protecting  county  seats  from  being  changed 
by  legislative  action  are  common  among  the  50  states.   Section  2  simply 
substitutes  a  concise  statement  of  the  protection  now  found  in  Article  XVT , 
Section  2  and  Article  V,  Section  26.   The  present  Constitution's  requirement 
that  county  offices  must  be  kept  at  the  county  seat  (Article  XIX,  Section  6) 
was  deleted  from  the  proposal.   Such  a  requirement  might  prevent  counties 
from  sharing  officers  and  setting  up  branch  county  offices.   To  the  extent 
that  such  a  requirement  Is  needed,  it  can  be  provided  for  by  legislation. 

Section  3.   Forms  of  government.   (1)  The  legislature  shall  provide 
methods  for  governing  local  government  units  and  procedures  for  incorpor- 
ating, classifying,  merging,  consolidating,  and  dissolving  such  units,  and 
altering  their  boundaries.   The  legislature  shall  provide  such  optional  or 
alternative  forms  of  government  that  each  unit  or  combination  of  units  may 
adopt,  amend,  or  abandon  an  optional  or  alternative  form  by  a  majority  of 
those  voting  on  the  question.   (2)   One  optional  form  of  county  government 
includes,  but  is  not  limited  to,  the  election  of  three  county  commissioners, 
a  clerk  and  recorder,  a  clerk  of  district  court,  a  county  attorney,  a  sheriff, 
a  treasurer,  a  surveyor,  a  county  superintendent  of  schools,  an  assessor,  a 
compensation  of  those  offices  shall  be  provided  by  law.   The  Board  of  county 
commissioners  may  consolidate  two  or  more  such  offices.   The  Boards  of 
two  or  more  counties  may  provide  for  a  joint  office  and  for  the  election 
of  one  official  to  perform  the  duties  of  any  such  office  in  those  counties. 

COMMENTS 

Section  3  aims  at  allowing  the  legislature  to  provide  the  broadest 
possible  range  of  forms  of  local  government  for  counties,  cities,  towns 
and  other  local  government  units,  including  consolidated  forms.   Virtually 
every  national  and  state  authority  on  local  government  urges  such  flexibi- 
lity; indeed,  the  Montana  Constitution  (Article  XVI,  Section  7)  already 
gives  the  legislature  broad  powers  to  provide  "any  plan,  kind,  manner  or 
form"  of  local  government. 

The  intent  of  Section  3  is  to  offer  just  as  broad  freedom  to  the 
legislature  to  provide  various  forms  of  local  government  as  is  allowed 
under  the  present  Section  7.   Because  of  that  intent,  the  committee  con- 
sidered retaining  the  present  language  of  Section  7;  this  idea  eventually 
was  rejected  because  the  present  wording  is  unclear  and  confusing.   It  is 
hoped  that  Section  3's  straightforward  direction  to  the  legislature  to 
provide  optional  and  alternative  forms  of  government  will  result  in  a  greatly 
expanded  offering  to  the  local  government  units  in  Montana, 

The  possibilities  that  could  be  provided  under  Section  3  are  great. 
At  present,  only  three  forms  of  city  government  (mayor-council,  commission, 
and  commission-manager);  two  forms  of  county  government  (the  traditional 
fonn  and  county  manager),  and  one  general  form  of  city-county  consolidation 
are  authorized  by  statute  in  Montana.   Other  states  offer  considerably  more 
alternatives.   New  Jersey,  for  example,  employs  what  has  been  called  the 
"cafeteria-style"  form  of  local  government  options,  under  which  a  local  unit 
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may  choose  different  alternatives  within  a  form  of  government  offered  by 
the  legislature.   Section  3  was  drafted  to  allow  such  a  flexible  "cafeteria" 
in  Montana,  too.   Thus,  the  legislature  could  offer  the  mayor-council  form 
of  government  but  leave  to  the  locality  the  question  of  whether  to  elect 
or  appoint  a  city  treasurer,  police  judge  and  other  city  officers.   In  this 
regard,  it  should  be  noted  that  Section  3  specifically  directs  the  legisla- 
ture to  provide  forms  of  government  which  can  be  amended,  as  well  as  adopted 
and  abandoned,  by  a  vote  of  the  local  residents. 

Section  3  provides  the  legislature  with  authority  to  meet  the  rapidly 
shifting  governmental  needs  of  vastly  different  units  of  local  government. 
For  example,  the  legislature  under  Section  3  could  provide  streamlined 
forms  of  county  government  specially  suited  for  areas  in  which  population 
is  dwindling  and  a  variety  of  forms  of  consolidated  government  for  areas 
where  virtually  all  of  a  county's  population  is  urban. 

Section  3  clearly  states  that  any  optional  or  alternative  plan  will  go 
into  effect  on  a  local  level  only  after  it  has  been  approved  by  the  voters. 
The  legislature  is  directed  to  offer  choices  of  government  structure  for 
local  government  units;  the  voters  of  those  units  have  the  final  control 
over  what  type  of  structure  they  select. 

Present  County  Government  Form 

Section  3  provides  that  one  form  of  optional  government  available  to 
counties  shall  be  what  might  be  called  the  "traditional  form"--that  struc- 
ture now  used  in  55  of  the  state's  56  counties.   This  form  of  government — 
including  13  elected  officials — has  been  spelled  out  in  Montana's  Consti- 
tution since  1889.   Similar  forms  receive  constitutional  recognition  in  most 
other  states. 

The  question  facing  the  Local  Government  Committee  was  whether  to 
continue  the  present  constitutional  emphasis  on  the  "traditional"  form  of 
county  government  or  to  eliminate  any  constitutional  mention  of  the  "tradi- 
tional" form.   The  committee  believes  its  solution  to  the  problem  is  both 
wise  and  workable. 

Section  3  emphasizes  the  legislature's  broad  power  to  offer  optional 
and  alternative  forms  of  government,  subject  to  local  voter  approval.   But 
it  provides  that  one  of  those  optional  forms  must  be  the  "traditional"  form 
of  county  government.   In  other  words.  Section  3  assures  the  people  that 
they  may,  if  they  wish,  continue  to  operate  under  their  present  county  gov- 
ernment structure,  while  at  the  same  time  encouraging  counties  to  adapt 
their  government  structure  to  local  needs.   Under  Section  3,  the  "traditional' 
structure  of  county  government  might  best  be  described  as  an  "assured  option.' 

And  Section  3  builds  flexibility  even  within  the  "traditional"  option. 
That  is  accomplished  in  two  ways : 

--The  Board  of  County  Commissioners  is  empowered  to  consolidate  offices 
within  a  county.   This  power  already  is  contained  in  the  present  Constitution 
(Article  XVI,  Section  5)  and  has  received  limited  application,  most  notably 
in  the  frequent  combination  of  the  offices  of  sheriff  and  coroner. 
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--Tlie  Boards  of  Councv  Commissioaers  of  two  or  more  counties  ar. 

authorized  to  provide  for  a  multicounty  office.   For  example,  the  tiT-- 

missioners  of  three  sparsely  populated  counties  might  agree  to  olert.  one 

coroner  to  serve  all  three  counties. 

The  offices  of  county  attorney  and  clerk  of  district  court,  also 
mentioned  in  the  proposed  judicial  article,  are  enumerated  in  Section  3 
for  the  express  purpose  of  making  the  offices  eligible  for  inter-county 
and  multicounty  consolidation.  The  Local  Government  Committee  strongly 
recommends  that  the  judicial  article  be  worded  so  as  not  to  foreclose 
the  possible  consolidation  of  these  two  offices  with  others  as  provided 
under  Section  3. 

Eliminated  from  the  provision  for  the  "traditional"  plan  are  the 
present  complicated  provisions  for  overlapping  terms,  procedures  by  which 
county  offices  may  be  consolidated  and  the  method  of  filling  vacancies  in 
county  offices.   If  needed,  these  procedures  may  be  outlined  by  law.   More 
specifically,  it  is  the  intent  of  the  committee  that  the  language  allowing 
the  legislature  to  set  qualifications  for  the  county  commissioners  should 
allow  the  election  of  commissioners  from  districts,  as  is  now  the  case. 

Section  3  omits  the  present  prohibition  against  county  treasurers 
succeeding  themselves  in  office. 

Tlie  committee  believes  it  is  clear  chat  the  provisions  of  Section  3 
concerning  a  majority  vote  on  a  new  form  of  government  in  no  way  will 
weaken  Section  2,  wl'ich  requires  a  majority  vote  iji  each  county  affected 
when  countv  boundaries  or  county  seats  are  changed.   If  a  new  plan  of  ■ 
government  involves  two  or  more  counties  to  the  extent  that  they  would  be 
consolidated,  it  is  the  intent  of  the  Local  Government  Committee  that 
Section  2  wotild  control,  and  a  majority  vote  in  each  county  would  be  required. 
It  should  be  noted  that  the  present  Constitution  (Article  XVI,  Sections  7 
and  8 i  also  contains  different  majority  requirements  for  form  of  government 
(,Se;:tion  7  ">  and  boundar\  changes  (Section  8). 

"Incorporating. . .Dissolving" 

Section  3  directs  the  legislature  to  provide  procedures  for  "incorporating, 
classifying,  merging,  consolidating  and  dissolving"  units  of  local  government 
and  of  altering  their  boundaries.   The  importance  of  these  factors  dictates 
their  constitutional  mention.   For  example,  the  committee  wishes  to  clearly 
direct  the  legislature  to  classify  local  government  units  in  order  to  deal 
with  them  more  effectively  through  legislation.   Classification  probably 
will  take  the  form  of  dividing  cities  into  population  classes,  then  applying 
certain  legislation  only  to  one  or  several  classes.   Such  classification  is 
used  now  under  Montana  law  for  instances  in  which  legislation  must  be  tailored 
for  the  specific  needs  of  a  group  of  local  government  units. 

The  committee  also  wishes  to  direct  the  legislature  to  provide  methods 

by  which  cities  and  towns,  in  effect,  may  go  out  of  business.   At  present, 

methods  tor  disincorporation  are  provided  by  law  only  for  towns  with  less 

than  500  population.   The  committee  believes  disincorporation  might  be  a 
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workable  means  of  ending  needless  duplication  of  governmencal  services 
on  the  local  level. 

Section  4.   General  powers.   (1)  A  local  government  unit  without 
self-government  powers  has  the  following  general  powers: 

(a)  An  incorporated  city  or  town  has  Che  powers  of  a  municipal 
corporation  and  legislative,  administrative,  and  other  powers  provided 
or  implied  by  law, 

(b)  A  county  has  legislative,  administrative,  and  other  powers 
provided  or  implied  by  law. 

(c)  Other  local  government  units  have  powers  provided  by  law. 
(2)  The  powers  of  incorporated  cities  and  towns  and  counties  shall  be 
liberally  construed. 

COMMENTS 

The  question  of  what  powers  local  government  units  should  exercise 
is  crucial,  controversial  and  confusing.   Involved  are  desires  for  local 
control  of  local  affairs  on  the  one  hand  and  the  need  for  certain  uniformity 
and  statewide  standards  for  minimum  services  on  the  other.   To  deal  with 
the  problem,  the  Local  Government  Committee  proposes  a  basic,  two-level 
system  of  powers  for  local  government  units.   One  level,  described  in 
Section  4,  is  a  somewhat  liberalized  version  of  the  powers  now  exercised 
by  the  local  units;  the  other  level,  described  in  Section  6,  is  new  to 
Montana  and  provides  a  self-government  concept  for  local  units. 

The  present  Montana  Constitution  makes  no  general  mention  of  what 
powers  units  of  local  government  have.   The  result  is  that  constitutional 
silence,  rather  than  constitutional  language,  has  become  the  basis  for- 
local  government  authority  in  Montana.   The  Local  Government  Committee 
believes  that  express  constitutional  wording  should  be  included  concerning 
the  important  question  of  the  power  relationship  between  state  and  local 
governments.   Such  wording  is  necessary  to  distinguish  between  self- 
government  units  and  other  units  and  to  change  the  traditional  power 
relationship  between  the  state  and  its  local  units. 

Cities  and  Towns 

Subsection  1  of  Section  4  provides  that  incorporated  cities  and  towns 
shall  have  the  "powers  of  a  municipal  corporation  and  legislative,  admin- 
istrative and  other  powers  provided  or  implied  by  law. "   Subsection  C  adds 
that  the  powers  shall  be  liberally  construed. 

Subsection  1,  to  a  degree,  restates  the  present  power  position  of 
Montana  cities  and  towns--a  position  based  largely  on  the  "Dillon  Rule" 
of  judicial  construction.   The  "Dillon  Rule,"  named  after  a  19th  century- 
Iowa  judge,  provides: 

It  is  a  general  and  undisputed  proposition  of  law  that  a 
municipal  corporation  possesses  and  can  exercise  the  fol- 
lowing powers,  and  no  others:   First,  those  granted  in 
express  words;  second,  those  necessarily  or  fairly  implied 
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in  or  incident  to  the  powers  expressly  granted;  third, 
those  essential  to  the  accomplishment  of  the  declared 
objects  and  purposes  of  the  corporation, --not  simply 
convenient,  but  indispensable.   Any  fair,  reasonable, 
substantial  doubt  concerning  the  existence  of  power 
is  resolved  by  the  courts  against  the  corporation, 
and  the  power  is  denied.   Of  every  municipal  corporation 
the  charter  or  statute  by  which  it  is  created  is  its 
organic  act.   Neither  the  corporation  nor  its  officers 
can  do  any  act,  or  make  any  contract,  or  incur  any 
liability,  not  authorized  thereby,  or  by  some  legisla- 
tive act  applicable  thereto.   All  acts  beyond  the 
scope  of  the  powers  granted  are  void.   (John  F.  Dillon, 
Commentaries  on  the  Law  of  Municipal  Corporations^ 
5th  ed.,  vol.  1,  pp.  142-143.) 

In  Montana,  the  court  repeatedly  has  cited  the  "Dillon  Rule"  in 
determining  the  powers  of  cities  and  towns.   But  it  also  occasionally 
has  suggested  that  cities  and  towns  have  certain  inherent  rights,  at 
least  in  narrowly  limited  areas  on  concern.   Two  1935  dicisions--State 
ex  rel.  City  of  Missoula  v.  Holmes  and  State  ex  rel.  Kern  v.  Arnold-- 
provide  leading  examples  of  the  latter,  suggesting  that  municipal  cor- 
porations, when  acting  as  private  corporations,  have  more  freedom  of 
action. 

The  intent  of  Section  4  is  to  encourage  the  court  to  liberally  interpret 
the  powers  of  incorporated  cities  and  towns  —  to  allow  them  reasonable  con- 
trol over  local  affairs  or  concerns  without  granting  them  a  full  range' of 
self-government  powers  in  all  areas  of  concern.   Section  4  does  not  attempt 
to  upset  the  present  established  power  relationship  between  the  state  and 
cities  and  towns.   What  it  does  intend  to  do  is  direct  the  court,  when 
possible,  to  give  the  benefit  of  the  doubt  to  the  city  or  town.   Section  4 
attempts  to  give  cities  and  towns  more  elbow  room  to  act. 

In  this  regard,  it  should  be  pointed  out  that  under  this  section--and, 
indeed,  under  the  present  Montana  Consti tution--the  legislature  could  give 
considerably  more  freedom  to  local  units  than  it  has  chosen  to  do.   In 
recent  sessions,  the  legislature  has  been  moving  toward  freeing  local  govern- 
ments; authorizing  an  all-purpose  mill  levy  as  a  substitute  for  the  individual 
levy  limits  on  separate  funds  is  a  leading  example. 

Counties 

Montana  counties — like  most  of  those  elsewhere  in  the  nation — are  even 
more  tightly  under  the  legislature's  thumb  than  are  cities  and  towns.   The 
Montana  county  presently  is  more  administrative  than  governmental  in  nature; 
rules  are  made  in  Helena  every  other  year  and  carried  out--or  administered-- 
on  the  county  level  day-to-day. 

Through  stringent  court  interpretations  (notably  Plath  v.  Hi-Ball 
Contractors,  Inc.  in  1961  and  Bacus  v.  Lake  County  in  1960),  Montana  counties 
have  been  denied  the  local  legislative,  or  ordinance-making  powers  possessed 
bv  cities  and  towns. 
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It  is  not  enough  to  say  that  Montana  counties  can  act  only  when 
authorized  to  do  so  by  the  legislature.   That  statement  may  be  true  of 
Montana's  cities  and  towns,  but  for  the  state's  counties,  authorization 
to  act  is  not  sufficient.   Rather,  the  legislature  must  not  only  tell 
counties  that  they  may  act :  it  also  must  spell  out  in  what  manne r  they 
may  act.   Neil  S.  Keefer  succinctly  summed  up  the  role  to  which  Montana 
counties  have  been  relegated  in  a  1964  article  in  the  Moatana  Law  Review: 

To  be  constitutional,  a  statute  granting  authority  to 
counties  must  be  sufficiently  explicit  and  restrictive, 
so  that  its  execution  requires  only  administrative 
action  and  not  an  exercise  of  legislative  power,  (p.  197.) 

In  the  past,  the  court  has  struck  down  Montana  planning  and  zoning 
legislation  and  laws  authorizing  county  and  district  health  boards  as 
unconstitutional  delegations  of  legislative  powers  to  counties.   An  Idaho 
professor,  author  of  perhaps  the  leading  text  on  county  government,  des- 
cribes the  lack  of  a  more  extensive  ordinance-making  power  as  "an  important 
weakness  in  county  government"  (see  Herbert  Sydney  Duncombe ,  County  Govern- 
ment in  America,  p.  48). 

The  Local  Government  Committee  is  well  aware  of  contentions  that 
counties  should  not  exercise  any  legislative  power  because  the  traditional 
county  structure  does  not  allow  for  clear  separation  of  the  legislative 
and  executive  functions  and  thus  does  not  provide  for  clear  separation  of 
powers.   However,  the  committee  believes  the  legislature  can  build  safe- 
guards into  any  grant  of  legislative  powers  to  counties  to  guard  against 
such  alleged  abuse  of  the  separation  of  powers  concept.   The  language  of 
Section  4,  subsection  1  (b )  clearly  hinges  the  grant  of  legislative  powers 
to  counties  on  grants  from  the  legislature;  no  broad  grant  of  power  is  given 
directly  to  counties  by  this  section. 

The  committee's  overriding  concern  is  that  Montana  counties,  through 
the  officials  elected  locally,  be  allowed  to  meet  the  increasing  challenges 
of  a  rapidly  changing  state.   Allowing  the  legislature  to  give  counties 
legislative  power  will  provide  another  tool  in  coping  with  the  urgan  sprawl 
outside  incorporated  municipalities  and  in  eliminating  some  of  the  present 
reasons  feeding  the  growth  of  overlapping  governmental  jurisdictions  and 
special  districts. 

Other  Local  Units 

Section  4  provides  that  local  government  units  other  than  cities,  towns 
and  counties  will  have  those  powers  provided  by  law.  Thus,  the  legislature 
could  establish  special  districts  to  provide  special  functions  and  could 
assign  either  municipal-corporation  or  county-type  powers  to  a  city-county 
consolidated  government. 

General  Comments 

In  general,  the  intent  of  Section  4  is  to  provide  that  units  of  local 
government  not  adopting  self-government  powers  will  not  be  crippled  in 
meeting  local  needs.   Thus,  the  powers  of  incorporated  cities,  towns  and 
counties  are  to  be  "liberally  construed"  and  counties  may  be  allowed  to 
exercise  ligislativc  powers--something  the  court  has  said  they  may  not  do 
under  the  present  Constitution. 


However,  Section  4  is  not  intended  as  a  broad  grant  of  self  governi^ent 
powers;  such  powers  are  provided  for  in  Section  6  only  upon  an  aff irnrative 
vote  of  the  residents  of  a  local  government  unit. 

Section  5.   Self-sovernment  charters.   (1)  The  legislature  shall  provide 
procedures  permitting  a  local  government  unit  or  combination  of  units  to 
frame,  adopt,  amend,  revise,  or  abandon  a  self-government  charter  with  the 
approval  of  a  majority  of  those  voting  on  the  question.   The  procedures  shall 
not  require  approval  of  a  charter  by  a  legislative  body. 

(2)   If  the  legislature  does  not  provide  such  procedures  by  July  1, 
1975,  they  may  be  established  by  election  either: 

(a)  Initiated  by  petition  in  the  local  government  unit  or 
combination  of  units;  or 

(b)  Called  by  the  governing  body  of  the  locai  government  unit 
or  combination  of  units. 

COMMENTS 

At  present  in  Montana,  only  the  legislature  can  draw  up  charters;  local 
residents  are  only  given  the  authority  to  adopt  or  reject  the  legislature's 
work. 

Section  3  reaffirms  the  authorization  for  the  legislature  to  continue 
its  practice  of  providing  alternative  forms  of  government  for  local  units, 
subject  to  local  voter  approval.   Section  5  adds  a  new  feature:   authoriza- 
tion for  the  people  of  a  locality  to  frame  and  adopt  their  own  form  of  gov- 
ernment through  a  "self-government  charter."  Such  local  charter-writing 
power  now  is  authorized  in  about  half  of  the  state  constitutions. 

Section  5  directs  the  legislature  to  provide  procedures  and  limitations 
under  which  local  government  units--or  combinations  of  those  units  (for 
example,  a  county  and  the  cities  and  towns  within  the  county) — can  design 
their  own  form  of  government.   Two  major  safeguards  are  built  into  the  plan: 

(1)  The  legislature  must  set  limits  and  procedures  under  which 
charters  may  be  drafted.   For  example,  the  legislature  might  determine 
that  only  those  units  or  combination  of  units  with  more  than  10,000  popu- 
lation should  have  charter-writing  authority.   Or  the  legislature  could 
specify  the  method  of  selection  and  the  number  of  members  of  a  local 
charter-drafting  commission.   The  committee  considered  including  such  pro- 
visions within  Section  5,  as  some  state  constitutions  co,  but  rejected  the 
idea  on  the  basis  that  such  provisions  should  have  the  flexibility  of 
statutory  law. 

(2)  No  charter  or  charter  amendment  could  become  effective  until  it 
is  approved  by  a  majority  of  the  local  voters. 

The  section  also  limits  the  power  of  the  legislature  over  locally 
written  charters  in  two  ways: 

(,1)  Although  it  allows  the  legislature  to  set  procedures  and  limitations 
concerning  the  drafting  of  a  local  charter.  Section  5  specifically  denies 
both  the  state  legislature  and  local  legislative  bodies  (such  as  city  councils) 
the  power  to  veto  a  locally  approved  charter.   The  committee  believes  that 


-  29  - 


a  legislative  body  should  not  be  allowed  to  set  aside  a  properly  drafted 
charter  that  local  residents  believe  meets  their  needs. 

(2)  Charter  provisions  on  a  local  unit's  executive,  legislative  and 
administrative  structure  will  supercede  statutory  provisions  under  the 
language  of  Section  5.   Thus,  if  a  local  unit  decides  througn  its  local 
charter  to  elect  a  treasurer  but  state  law  generally  requires  that  trea- 
surers must  be  appointed,  the  charter  provision  calling  for  election  will 
become  effective. 

Testimony  before  the  committee  indicated  that  no  massive  movement 
toward  locally  drafter  charters  is  likely  to  occur  in  the  forseeable 
future.   However,  at  least  one  of ficial--the  mayor  of  Missoula--did  express 
considerable  interest  in  a  self-government  charter.   The  committee  believes 
local  charter  writing  authority  is  a  valuable  tool  for  several  reasons: 

--It  allows  a  locality  to  tailor  its  governmental  structure  to  its 
own  needs  and  offers  an  excellent  method  whereby  more  people  can  become 
directly  involved  in  their  government. 

--It  provides  a  method  whereby  a  local  government  unit  can  bypass  a 
recalcitrant  legislature  which  refuses  tc  provide  optional  forms  of  government. 

Many  of  the  states  which  authorize  local  charter  writing  limit  the 
grant  of  authority  to  local  units  over  a  certain  population  size.   The  com- 
mittee, however,  believes  that  no  such  constitutional  limitations  should  be 
imposed;  rather,  it  would  leave  such  restrictions  to  the  legislature. 

Section  6.   Self-government  powers.   A  local  government  unit   adopting 
a  self-government  charter  may  exercise  any  power  not  prohibited  by  this 
constitution,  law,  or  charter.   This  grant  of  self-government  powers  may  be 
extended  to  other  local  government  units  through  optional  forms  of  government 
provided  for  in  Section  3. 

COMMENTS 

Local  government  units  adopting  self-government  charters,  or  adopting 
a  special  optional  form  of  government  that  the  legislature  is  empowered  to 
authorize,  will  be  allowed  to  exercise  all  powers  not  prohibited  by  this 
constitution,  by  law  or  by  charter. 

In  effect.  Section  6  grants  to  local  units  the  authority  to  share 
powers  with  the  state  government--a  form  of  what  generally  has  become  known 
as  "home  rule."  The  Local  Government  Committee,  however,  has  studiously 
avoided  this  term,  preferring  to  call  the  grant  of  authority  "self-government 
powers. " 

Section  6  is  intended  to  authorize  certain  local  units  to  have  considerably 
more  freedom  in  determining  their  local  affairs.   Under  the  present  Montana 
Constitution--and  under  the  general  authority  authorized  in  Section  4  of  this 
proposal--local  units  would  have  only  those  powers  granted  or  directly  implied 
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by  the  legislature.   The  provisions  of  Section  6,  on  the  other  hand, 
would  reverse  this  situation:   self-government  units  would  be  able  to 
exercise  all  powers  that  their  charters,  the  legislature  or  the  con- 
stitution did  not  prohibit. 

This  "shared  powers"  concept  is  relatively  new.   It  is  endorsed  by 
the  National  Municipal  League  and  the  Advisory  Commission  on  Intergov- 
ernmental Relations  and  is  included  in  the  constitutions  of  at  least 
five  states--Alaska,  South  Dakota,  Missouri,  Massachusetts  and  Pennsyl- 
vania.  It  clarifies  lines  of  responsibility.   Legislative  inaction  no 
longer  could  block  local  action;  instead,  such  inaction  on  the  state  level 
would  serve  as  a  go-ahead  for  local  governments.   Significantly,  the 
"shared  powers"  concept  does  not  leave  the  local  unit  free  from  state 
control;  it  does,  however,  change  the  basic  assumption 'concerning  the 
power  of  local  government.   At  present,  that  assumption  is  that  local 
government  lacks  power  unless  it  has  been  specifically  granted.   Under 
the  shared  powers  concept,  the  assumption  is  that  local  government  pos- 
sesses the  power,  unless  it  has  been  specifically  denied. 

The  legislature,  in  areas  such  as  pollution  control  where  statewide 
uniformity  is  desirable,  still  could  impose  statewide  standards  under  the 
shared  powers  concept.   Some  areas--such  as  the  definition  and  punishment 
of  felonies — undoubtedly  would  be  retained  by  the  legislature.   But  in 
other  areas  of  unique  concern  to  a  local  unit,  it  could  apply  flexible 
approaches  to  problems  and  not  be  bound  by  state  Inaction  or  disinterest. 

The  committee  believes  the  "shared  powers"  concept  embodied  in  Section 
6  is  desirable  because  it  grants  considerable  autonomy  to  those  local  units 
that  wish  it,  yet  it  allows  the  legislature  at  any  time  to  step  in  and  pro- 
hibit the  local  unit  from  proceeding  in  a  manner  contrary  to  state  interests 
It  clearly  is  the  most  flexible  approach  toward  local  self-government. 

As  worded  in  Section  6,  the  grant  of  self-government  powers  also  is 
surrounded  by  ample  safeguards.   Most  significantly,  no  unit  of  local  gov- 
ernment will  be  able  to  exercise  the  increased  local  authority  without 
prior  appraval  of  its  residents  in  one  of  two  ways: 

--Approval  of  a  locally  drafted  charter,  which  can  restrict  the  powers 
of  the  local  unit, 

--Approval  of  a  legislatively  drafted  charter,  which  also  can  limit 
the  powers  of  the  local  unit. 

Thus,  no  local  government  unit  will  be  able  to  exercise  the  self- 
government  powers  without  the  express  approval  of  a  majority  of  the  local 
voters.   The  legislature  would  retain  final  authority  to  guard  against 
infringement  of  the  power. 

A  frequent  question  in  regard  to  local  self-government'  powers  concerns 
what  authority  a  unit  should  have  in  the  area  of  taxation.   Under  this  pro- 
posal, a  self-government  unit  could  exercise  all  taxation  power  not  denied 
it  by  the  constitution,  by  law  or  by  its  charter.   Theoretically,  that  may 
sound  like  a  dangerous  grant  of  power,  but  on  a  practical  basis,  taxation 
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probably  would  be  the  first  area  to  be  circumscribed  by  the  legislature 
or  by  the  local  charter.   For  example,  the  legislature  might  prohibit 
any  self-government  unit  to  impose  any  tax  other  than  property  and  license 
taxes  and  might  limit  property  taxes  to  no  more  than  70  mills.   The  com- 
mittee is  not  endorsing  such  restrictions;  it  simply  wishes  to  point  out  • 
that  from  a  practical  standpoint,  both  the  legislature  and  the  local  voters 
undoubtedly  will  impose  taxation  limitations  on  a  self-government  unit. 

Section  7.   Intergovernmental  cooperation.   (1)  Unless  prohibited  by 
law  or  charter,  a  local  government  unit  may 

(a)  cooperate  in  the  exercise  of  any  function,  power,  or 
responsibility  with, 

(b)  share  the  services  of  any  officer  or  facilities  with, 

(c)  transfer  or  delegate  any  function,  power,  responsibility, 
or  duty  of  any  officer  to  one  or  more  other  local  gov- 
ernment units,  school  districts,  the  state,  or  the  United 
States. 

(2)  The  qualified  electors  of  a  local  government  unit  may,  by  initiative 
or  referendum,  require  it  to  do  so. 

COMMENTS 

Section  7  is  intended  to  be  a  complete  grant  of  authority  to  all  local 
government  units  to  cooperate  in  the  exercise  of  powers  and  functions,  share 
the  services  of  officers  and  transfer  functions  and  responsibilities  to 
other  units  of  government.   Such  functional  cooperation  and  consolidation 
is  increasingly  demanded  by  the  rising  costs  of  governmental  services  and 
the  careless  duplication  of  governmental  services. 

Broad  grants  of  power  to  cooperate  already  are  provided  under  Montana 
law,  but  the  committee  believes  that  constitutional  language  should  be  added 
giving  broad  latitude  to  local  units  in  cooperative  ventures.   Section  7 
has  several  features : 

--It  specifically  authorizes  local  residents,  through  the  initiative, 
to  force  their  local  governments  to  cooperate  and  to  stop  senseless  dupli- 
cation of  services. 

--It  allows  the  legislature  or,  in  case  of  locally  drafted  charters, 
the  voters  to  directly  prohibit  certain  forms  of  cooperation. 

The  committee  believes  that  maximum  activity  bo  local  government  units 
under  Section  7  could  solve  many  of  the  problems  of  inefficiency  and  dupli- 
cation of  services  now  plaguing  some  areas  of  Montana, 

Section  8.   Initiative  and  referendum.   The  legislature  shall  extend 
the  initiative  and  referendum  powers  reserved  to  the  people  by  the  consti- 
tution to  the  qualified  electors  of  each  local  government  unit. 

COMMENTS 

The  committee  believes  it  is  essential  that  local  residents  have  the 
powers  of  initiative  and  referendum,  particularly  in  view  of  the  broad 
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self-government  powers  offered  in  Chis  proposal.   The  committee  also 
believes  that  the  proper  place  to  assure  these  "people  powers"  is  in  th. 
local  government  article.   Specific  provisions  concerning  petition 
requirements,  however,  should  be  left  to  statutory  law  where  thev  car. 
be  easily  reached  if  change  is  needed. 

Section  9.   Voter  review  of  local  government.   (1)  The  legislature 
shall,  within  four  years  of  the  ratification  of  this  constitution,  provide 
procedures  requiring  each  local  government  unit  or  combination  of  units 
to  review  its  structure  and  submit  one  alternative  form  of  government  to 
the  qualified  electors  at  the  next  general  or  special  election. 

(2)      The  legislature  shall  require  a  review  procedure  once  every 
ten  years  after  the  first  election. 

COMMENTS 

Section  9  represents  perhaps  the  most  unique  feature  of  the  local 
government  proposal.   It  requires  that  the  legislature,  within  four  years 
after  the  adoption  of  the  constitution,  must  provide  methods  by  which  each 
local  unit,  singly  or  in  combination  with  another  or  others,  must  study 
its  governmental  structure.   The  key  provision  is  that  residents  of  each 
unit  must  have  an  opportunity  to  vote  on  whether  to  adopt  an  alternative 
form  or  retain  their  present  form. 

Although  the  procedures  are  left  up  to  the  legislature,  the  committee 
envisions  that  local  commissions  might  be  created  to  draft  an  entirely  new 
type  of  government  or  simply  take  an  alternative  form  authorized  by  the 
legislature  and  recoimnend  that  it  be  put  on  the  ballot  locally.   Different 
counties  and  different  cities  could  vote  on  different  alternatives;  some 
counties  and  cities  might  want  to  submit  consolidated  city-county  forms 
for  jud^ent  by  the  voters. 

The  committee  strongly  believes  that  such  local  review  of  goverraaent 
is  highly  desirable.   Costs  would  be  minimum  and  more  than  repaid  if  local 
governments  can  be  improved.   Increased  voter  interest  and  awareness  of 
local  government  issues  would  be  assured,  and  some  local  units,  through 
experimentation,  might  find  answers  to  local  government  problems  that  would 
aid  other  units  in  the  state. 

An  overriding  consideration  is  that  the  local  voters  would  be  the 
final  judges  of  whether  the  alternative  proposed  really  would  be  a  better 
form  of  government  than  that  in  effect  at  the  time  of  the  election.   Even 
if  every  county,  city  and  town  decides  to  retain  its  existing  form  of 
government  following  the  review  procedure,  the  committee  believes  the  time 
spent  in  study  and  discussion  of  local  government  will  result  indirectly 
in  more  responsive  and  responsible  local  government. 

Section  9  directs  the  legislature  to  provide  for  a  "review  procedure" 
each  ten  years  after  the  first  election.   Such  decennial  review  would  not 
necessarily  have  to  require  that  each  unit  in  the  state  go  through  the 
complete  review  process  required  the  first  time. 
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CITY,  TOWN  AND  COUNTi'  STUDY  COMMISSIONS 

Chapter  51,  Title  16 
R.C.M.  1947 


16-5101.   Declaration  of  policy  and  purpose.   It  is  the  purpose  of 
this  act  to  partially  implement  article  XI,  sections  3,  5,  6  and  9  of 
the  1972  Constitution. 

lb-5102.   Definitions.   As  used  in  this  act: 

(1)  "Study  commission"  means  a  local  government  study  commission 
established  pursuant  to  this  act. 

(2)  "Unit  of  local  government"  means  a  county,  incorporated  city 
or  incorporated  town. 

(3)  "Studv  Commissioners  "  means  the  elected  or  appointed  members  of 
the  local  government  study  commissions. 

(4)  "Structure"  means  the  entire  governmental  organization  through 
which  a  local  government  unit  carries  out  its  duties,  functions  and 
responsibilities. 

(5)  "Form"  means  a  specific  and  formal  governmental  organization 
authorized  as  an  optional  form  of  government  by  law  or  a  specific  and 
formal  governmental  organization  provided  in  a  charter. 

16-5103.   Establishment  of  study  commissions.   (1)  Each  board  of 
county  commissioners  shall  by  resolution  adopted  prior  to  April  15,  1974, 
authorize  a  county  study  commission  and  shall  determine  by  such  resolution 
the  number  of  study  commissioners.   The  number  of  study  commissioners  shall 
be  an  odd  number  not  less  than  three  (3). 

(2)  Each  municipal  council  or  commission  shall  by  resolution  adopted 
prior  to  April  15,  1974,  authorize  a  municipal  study  commission  and  shall 
determine  by  such  resolution  the  number  of  study  commissioners.   The  number 
of  study  commissioners  shall  be  an  odd  number  not  less  than  three  (3). 

(3)  Resolutions  authorizing  study  commissions  and  determining  their 
size  shall  not  be  the  subject  of  referenda  or  initiative  petitions. 

_   (4)  Study  commissioners  shall  be  elected  as  provided  in  section  7 
/_16-51077.   No  person  shall  serve  on  more  than  one  (1)  study  commission. 

16-5104,   Purpose  of  study  commission.   It  shall  be  the  purpose  of 
the  study  commission  to  study  the  form  and  power  of  government  and  existing 
procedures  for  delivery  of  local  government  services  and  compare  them  with 
other  forms  available  under  the  laws  of  the  state  of  Montana. 

16-5105.   Power  of  the  study  commission.   The  study  commission  shall 
have  the  power  to  review  the  structure  and  power  of  each  unit  of  local 
government  represented  on  the  study  commission  and  shall  Submit  one  (1) 
alternative  form  of  government  to  the  qualified  electors  of  each  unit  of 
government  or  combination  of  units  of  government.   The  study  commission  may 
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submit  an  optional  or  alternative  form  of  government  provided  by  law  or 
may  draft  a  self-government  charter;  however,  no  such  optional  or  alterna- 
tive form  or  charter  shall  be  submitted  to  the  qualified  electors  until  a 
specific  procedure  for  such  submission  by  the  study  commission  is  provided 
by  subsequent  law. 

16-5106,   Cooperation  of  study  commissions.   (1)  Any  two  (2)  or  more 
study  commissions  may  cooperate  in  the  conduct  of  their  studies.   A  majority 
vote  by  each  of  the  affected  study  commissions  is  required  for  a  cooperative 
study. 

(2)  Cooperative  studies  do  not  preclude  each  study  commission  from 
making  a  separate  report  and  recommendations. 

16-5107.  Election  of  members.   Study  commissioners  shall  be  elected 
in  the  following  manner: 

(1)  Study  commissioners  shall  be  elected  at  the  general  election, 
Tuesday,  November  5,  1974.  There  shall  be  placed  on  the  ballot  the  names 
of  study  commission  candidates  who  shall  have  been  nominated  in  the  manner 
provided  in  this  section.   Candidates  shall  be  listed  without  party  or 
other  designation  or  slogan,  except  that  candidates  for  county  study  com- 
missions shall  be  listed  according  to  position  designation  as  provided  in 
subsection  (2)  of  this  section.   The  secretary  of  state  shall  prescribe 
the  ballot  form  for  study  commissions. 

(2)  Resolutions  establishing  study  commissions  shall  specify  the  number 
of  study  commissioners  to  be  elected.   Municipal  study  commissioners  shall 
be  qualified  electors  residing  within  the  nunicipality  and  shall  be  elected 
at  large  by  electors  of  the  municipality.   County  study  commissioners  shall 
be  qualified  electors  and  shall  be  elected  at  large  by  electors  of  the 
county  in  the  following  manner: 

(a)  three  (3)  study  commission  positions  shall  be  filled  by 
persons  one  of  whom  resides  in  each  of  the  three  (3)  county 
commissioner  districts.   The  positions  shall  be  designated 
by  district  numbers  one  (1),  two  (2),  and  three  (3)  and  the 
certificate  of  nomination  for  each  candidate  for  such  posi- 
tions shall  specify  the  position  designation. 

(b)  if  the  resolution  creating  the  study  commission  calls  for 
more  than  three  (.3)  members,  the  additional  members  shall 
be  residents  of  the  county.   The  additional  positions  shall 
be  designated  "at  large  positions"  and  the  certificate  of 
nomination  for  each  candidate  for  such  positions  shall 
specify  the  position  designation. 

(3)  Nominations  for  study  commissioners  shall  be  made  by  executing  a 
certificate  of  nomination. 

(4)  The  certificate  shall  be  in  writing  and  contain: 

(a)  the  name  of  a  candidate  for  the  office  to  be  filled; 

(b)  his  residence  address,  his  occupation,  and  his  business 
address;  and 

(c)  the  position  designation  if  the  candidate  is  running  for 
a  county  study  commission  position. 

(5)  For  municipal  study  commissions,  the  certificate  shall  be  signed 
by  qualified  electors  residing  within  the  municipality.   For  county  study 
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conniissions,  the  certificate  shall  be  signed  by  qualified  electors  residing  with- 
in the  county.   Each  elector  shall  add  to  his  signature  his  place  oi    residence. 

(6)  For  municipal  study  commissions,  the  number  of  signatures  shall 
total  at  least  one  hundred  (100)  or  be  at  least  one  percent  (17.)  of  the 
qualified  electors  residing  within  the  municipality  for  the  1973  municipal 
election,  whichever  is  less.   For  county  study  commissions,  the  number  of 
signatures  shall  total  at  least  one  hundred  (100)  or  be  at  least  one  per- 
cent (17c.)  of  the  qualified  electors  residing  within  the  county  for  the  1972 
general  election,  whichever  is  less. 

(7)  The  certificate  of  nomination  shall  be  filed  on  or  before  August  1, 
1974.   No  filing  fee  is  required.   The  county  clerk  and  recorder,  in  the 
case  of  county  study  commission  candidates,  and  the  municipal  clerk,  in  the 
case  of  municipal  study  commission  candidates,  shall  examine  the  source  and 
certify  to  the  sufficiency  of  the  signatures  thereon.' 

(8)  Each  nomination  certificate  shall,  before  it  may  be  filed  with 
the  county  clerk  or  municipal  clerk,  contain  an  acceptance  of  such  nomina- 
tion in  writing,  signed  by  the  candidate  therein  nominated,  upon  or  annexed 
to  such  certificate,  or  if  the  same  person  be  named  in  more  than  one  (1) 
certificate,  upon  or  annexed  to  one  (1)  of  such  certificates.   Such  accep- 
tance shall  certify  that  the  nominee  possesses  the  qualifications  prescribed 
by  this  act  for  the  office  designated  in  the  certificate,  that  he  consents 
to  stand  as  a  candidate  at  the  election  and  that,  if  elected,  he  agrees  to 
take  office  and  serve. 

(9)  Each  nominating  certificate  shall  be  verified  by  an  oath  or 
affirmation  of  one  (1)  or  more  of  the  signers  thereof,  taken  and  subscribed 
before  a  person  qualified  under  the  laws  of  Montana  to  administer  an  oath, 
to  the  effect  that  the  petition  was  signed  by  each  of  the  signers  thereof 
in  his  proper  handwriting,  that  the  signers,   to  the  best  knowledge  and 
belief  of  the  affiant,  possess  the  qualifications  prescribed  by  section  7 
/16-510f7,  subsection  (5)  of  this  act  and  that  the  certificate  is  prepared 
and  filed  in  good  faith  for  the  sole  purpose  of  endorsing  the  person  named 
therein  for  election  as  stated  in  the  petition. 

(10)  Votes  cast  for  municipal  and  county  study  commissioners  shall  be 
counted,  canvassed  and  returned  by  county  election  officials.   Except  as 
otherwise  provided  in  this  act,  each  election  conducted  under  this  act  shall 
be  governed  by  the  election  laws  of  the  state  of  Montana.   Any  separate  bal- 
lots or  election  supplies  required  for  election  of  municipal  study  commis- 
sioners shall  be  furnished  or  paid  for  by  the  municipality. 

(11)  If  the  number  of  municipal  study  commissioners  elected  at  the 
November  5,  1974,  election  is  not  equal  to  the  number  of  commissioners 
required  to  be  selected,  the  mayor  with  the  confirmation  of  the  municipal 
council  or  commission  shall  appoint,  on  or  before  November  16,  1974,  the 
additional  study  commissioner  or  commissioners.   The  mayor  with  the  con- 
firmation of  the  municipal  council  or  commission  shall  fill  any  subsequent 
vacancy  on  the  munncipal  study  commission  by  appointing  a  new  commissioner. 
If  the  number  of  county  study  commissioners  elected  at  the  November  5,  1974, 
election  is  not  equal  to  the  number  of  commissioners  required  to  be  selected, 
the  board  of  county  commissioners  shall  appoint,  on  or  before  November  16, 
1974,  the  additional  study  commissioner  or  commissioners. '  The  board  of 
county  commissioners  shall  fill  any  subsequent  vacancy  on  the  county  study 
commission  by  appointing  a  new  commissioner.  However,  any  municipal  or 
county  study  commissioner  appointed  under  this  subsection  shall  possess  the 
qualifications  prescribed  by  this  act  for  the  position  to  which  he  is  being 
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appointed,  and  no  elected  official  of  the  local  government  unit  may  be 
appointed. 

16-5108.   Term  of  study  commission.   All  study  commissions  shall 
terminate  June  30,  1977. 

16-5109.   Organization  of  the  study  commission.  {1)   Not  later  than 
ten  (10)  days  after  all  study  commissioners  are  elected  or  appointed  the 
study  commissioners  shall  meet  and  organize  at  a  time  which  shall  be  set 
by  the  board  of  county  commissioners,  for  the  county  study  conmission,  or 
the  mayor,  for  the  municipal  study  commission. 

(2)  At  the  first  meeting  of  the  study  commission,  the  study  commission 
may  elect  a  temporary  chairperson  who  will  serve  until  a  permanent  chair- 
person is  selected. 

(3)  Meetings  of  the  study  coannission  shall  be  held  upon  the  call  of 
the  chairperson,  vice-chairperson  in  the  absence  or  inability  of  the  chair- 
person, or  a  majority  of  the  study  ccsnmissioners.   The  chairperson  shall 

give  due  notice  of  the  time  and  place  of  the  meetings  of  the  study  commission. 

(4)  The  study  commission  shall  maintain  a  written  record  of  its  pro- 
ceedings and  its  finances  which  shall  be  open  to  inspection  by  any  person 
at  the  office  of  the  study  commission  during  regular  office  hours. 

(5)  A  majority  of  the  study  commissioners  shall  constitute  a  quorum 
for  the  transaction  of  business,  but  no  recommendation  of  a  study  commission 
shall  have  any  legal  effect  unless  adopted  by  a  majority  of  the  whole  number 
of  study  commissioners. 

(6)  The  study  commission  shall  have  the  power  to  adopt  rules  for  its 
own  organization  and  procedure. 

16-5110.   Compensation  of  study  commissioners.   Study  commissioners 
shall  receive  no  compensation  other  than  for  actual  and  necessary  expenses 
incurred  in  their  official  capacity, 

16-5111.   Open  meetings  —  hearings.   All  meetings  of  the  study 
commission  shall  be  open  to  the  public.   The  study  commission  shall  hold 
public  hearings  and  community  forums  and  may  use  other  suitable  means  to 
disseminate  information  and  stimulate  public  discussion  of  its  purposes, 
progress,  conclusions,  and  recommendations. 

16-5112.  Administrative  powers.   A  study  commission  shall  have  the 
following  administrative  powers.   (1)  The  study  commission  may  employ  and 
fix  the  compensation  and  duties  of  necessary  staff.   State,  municipal  and 
county  officers  and  employees,  at  the  request  of  the  study  commission  and 
with  the  consent  of  the  employing  agency,  may  be  granted  leave  with  or 
without  pay  from  their  agency  to  serve  as  consultants  to  the  study  commission. 
If  leave  with  pay  is  granted  they  shall  receive  no  other  compensation,  except 
mileage  and  per  diem  from  the  study  commission, 

(2)  The  study  commission  may  establish  advisory  boards  and  coomittees, 
including  on  them  persons  who  are  not  study  commissioners. 

(3)  The  study  coomission  may  retain  consultants. 

(4)  The  study  commission  may  contract  and  cooperate  with  other  agencies, 
public  or  private,  as  it  considers  necessary  for  the  rendition  and  affording 
of  such  services,  facilities,  studies,  and  reports  to  the  study  commission 

as  will  best  assist  it  to  carry  out  the  purposes  for  which  the  study  commission 
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was  established.   Upon  request  of  the  chairperson  of  the  study  comulssion, 
state  agencies,  counties,  and  other  units  of  local  government,  and  the 
officers  and  employees  thereof,  shall  furnish  the  commission  such  informa- 
tion as  may  be  necessary  for  carrying  out  its  function  which  may  be  avail- 
able to  or  procurable  by  such  agencies  or  units  of  government. 

(5)  The  study  commission  may  do  any  and  all  other  things  as  are 
consistent  with  and  reasonably  required  to  perform  its  function  under  this 
act. 

16-5113.  Finances.  (1)  The  governing  body  of  each  local  government 
unit  shall  prepare  a  budget  to  cover  the  expenses  of  the  study  commission 
for  the  period  it  is  in  operation  during  fiscal  year  1975. 

(2)  The  study  commission  shall  prepare  a  budget  for  fiscal  year  1976 
and  a  budget  for  fiscal  year  1977  and  submit  them  to  "the  local  government 
unit's  governing  body  for  approval. 

(3)  Each  local  goverrsnent  unit  shall  accept  and  transfer  to  its  study 
commission  all  funds  appropriated  from  the  state  general  fund  for  the 
support  of  the  study  commission. 

(4)  Each  local  government  unit  shall  supplement  the  state  funds 
available  in  fiscal  years  1975,  1976,  and  1977  by  appropriating  funds, 
providing  in-kind  services,  or  a  combination  of  both,  in  a  total  amount 
not  less  than  the  available  state  money  for  each  fiscal  year.   For  that 
purpose,  each  local  government  unit  may  assess  and  levy,   in  addition  to 
all  other  levies  permitted  by  law,  a  special  tax  on  each  dollar  of  taxable 
valuation  of  the  taxable  property  of  the  unit  of  local  government.   This 
tax  may  be  levied  in  each  of  the  fiscal  years  1975,  1976,  and  1977  and  may 
be  levied  by  a  municipality  in  addition  to  the  all-purpose  levy  provided 
in  sections  84-4701.1,  84-4701.2,  84-4701.3,  84-4701.4,  and  84-4701.'5, 
R.C.M.  1947. 

(5)  All  monies  received  by  the  study  commission  shall  be  deposited 
with  the  county  or  municipal  treasurer.   The  treasurer  is  authorized  to 
disburse  budgeted  funds  of  the  study  commission  on  its  order.   Unexpended 
funds  of  the  study  commission  shall  not  revert  to  the  general  fund  of  the 
local  government  unit  at  the  end  of  the  fiscal  year  but  shall  carry  over 

to  the  study  commission's  budget  for  the  following  fiscal  year.  Upon  termi- 
nation of  the  study  commission,  unexpended  funds  shall  revert  to  the  general 
fund  of  the  local  government  unit. 

16-5114.   Prohibition  on  other  proceedings.   From  April  15,  1974,  until 
December  31,  1976,  no  other  pioceedings  other  than  those  commenced  by  a 
study  commission  for  the  adoption  of  any  charter  or  form  of  government  avail- 
able under  state  law  may  be  commenced. 

16-5115.   Severability  clause.   If  any  part  of  this  act  shall  be  declared 
invalid  or  unconstitutional,  it  shall  not  affect  the  validity  of  any  other 
part  of  this  act. 
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Workshops  and  Meetings  Scheduled  for  1975 


Dawson  College  Forums; 

Date 
January  15-16,  1975 

April  16-17,  1975 

May  7-8,  1975 

June  11-12,  1975 


Location 
Sidney 

Glendive 

Plentywood 

Glasgow 


Topic 

Organization  and 
operation  of  study 
commissions 

Local  government 
structure,  power 
and  charters 

Local  government 
structure,  power 
and  charters 

Local  government 
structure,  power 
and  charters 


Contact:   JAMES  HOFFMAN 

PRESIDENT  OF  DAWSON  COLLEGE 
GLENDIVE,  MT   59  301 
PHONE:   365-3396 


Bureau  of  Government  Research  Forums : 

Forums  will  be  conducted  in  the  following  cities:   Havre,  Helena, 
Bozeman,  Billings,  Missoula  and  Kalispell.   The  forums  will  be  conducted 
in  April  and  May. 

Contact:   LAUREN  McKINSEY 

BUREAU  OF  GOVERNMENT  RESEARCH 
UNIVERSITY  OF  MONTANA 
MISSOULA,  MONTANA   59801 
PHONE:   243-6182 

Institute  of  the  Rockies  Workshops : 

Fifteen  to  twenty  meetings  to  be  held  in  rural  counties,  during  the 
winter  and  spring  of  1975.   To  be  sponsored  by  the  Institute  of  the 
Rockies  and  local  organizations.   These  meetings  are  intended  for  a 
general  audience  but  study  commissioners  are  invited  to  attend.   The 
meetings  will  be  scheduled  only  at  the  request  of  organizations  within 
each  of  the  interested  counties. 

Contact;   JOHN  BADGLEY 
620  EVANS 

MISSOULA,  MONTANA   59  801 
PHONE:   728-5352  (to  schedule  a  meeting  in  your  area.) 
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Attention  Attorneys  and  Lawyer  members  of  study  commissions: 

The  6th  Annual  CLE  and  SKI  Continuing  Legal  Education  Program  is 
scheduled  for  Big  Mountain  near  Whitefish  January  8-11,  15-5.   The 
topic  of  this  years  conference  will  be,  ;;Local  Government  "-New 
Structures,  New  Problems,  New  Solutions."   This  conference  will  be  of 
particular  interest  to  attorneys  interested  in  local  government  law 
and  tSe  effecti  of  the  local  government  review.   Reservations  may  be 
made  b?  contacting  the  University  of  Montana  Law  School,  University 
of  Montana,  Missoula,  Montana   59301.   Phone:   243-0211 


The  following  Selected  Bibliography  was  prepared  by  the 
staff  of  the  Montana  State  Library  in  Helena.   This  material 
has  been  distributed  to  102  libraries  through  out  the  state 
and  is  available  upon  request.   Copies  of  this  material  are 
available  from  the  Montana  State  Library  in  Helena  through 
inter-library  loan. 

SELECTED  BIBLIOGRAPHY  ON  LOCAL  GOVERNMENT 


Best  Practice  with  the  Council-Manager  Plan  -  National  Municipal 
League. 

City  Employees  and  the  Manager  Plan  -  National  Municipal  League. 

Digest  of  County-Manager  Charters  and  Laws  -  13th  ed.,  1972  - 
National  Municipal  League. 

Forms  of  Municipal  Government  -  National  Municipal  League. 

A  Guide  for  Charter  Commissions  -  Nationla  Municipal  League. 

Handbook  for  Councilmen  in  Council-Manager  Cities  -  "^lational 
Municipal  League. 

Handbook  for  Montana  Municipal  Officers  -  Dale  A.  Harris 
Publication  #8,  Bureau  of  Government  Research,  University  of 
Montana,  1969. 

"Improving  Counties:   Form  follows  Function"  by  William  N.  Cassella 
Jr.   Public  Management,  April,  1971. 

Local  Government  -  Report  No.  45  to  the  43rd  Legislative  Assembly. 
Montana  Legislative  Council.   1972. 

Manual  for  County  Commissioners  -  Prepared  by  the  University  of 
Montana  Law  School  in  cooperation  iwht  the  Montana  Association  of 
County  Commissioners.   January,  1973. 

Model  City  Charter.   6th  ed.   National  Municipal  League. 

Model  County  Charter  -  National  Municipal  League,  1956. 

Montana  Constitutional  Convention  Studies  -  Local  Government  - 
Prepared  by  the  Montana  Constitutional  Convention  Commission, 
Report  #16. 
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Montana  Fiscal  Affairs  Study  -  Prepared  for  Interim  ConuTii*-tee 

on  Fiscal  Affairs  July  1,  1969  -  June  30,  1970.   Bureau  of 

Business  and  Economic  Research  School  of  Business  Administration, 
University  of  Montana. 

"Recognizing  Professional  Management  in'  Local  Government." 
Public  Management,  March,  1973,  Volume  55,  No.  3. 

Regional  Decision  Making:  New  Strategies  for  Substate  Districts 
(Substate  Regionalism  and  the  Federal  System  Volume  1  -  Advisory 
Commission  on  Intergovernmental  Relations.   A-43. 

"The  Revival  of  Literature  in  the  Field  of  City  Management  and 
Local  Administration"  Richard  Stillman  (Reprint  from  Midwest 
Review  of  Public  Administration,  Volume  6,  No.  2,  August,  1972. 

State  -  Local  Finances:   Significant  Features  and  Suggested 
Legislation  -  Advisory  Commission  on  Intergovernmental  Relations. 

The  Story  of  the  Council-Manager  -  National  Municipal  League. 

"Voter  Review  of  Local  Government  in  the  1972  Montana  Constitution' 
-  by  Jerry  Holloron.   (In  Montana  Public  Affairs  Report  #14, 
February,  1973.) 
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Appraisal  of  Alternative  Forms  of  Local  Government 

Authorized  by  the  Bill  on  Alternative  Forms  of 

Local  Government  Proposed  by  the 

State  Commission  on  Local  Government 

Introduction 

The  Montana  Commission  on  Local  Government  will  present  alterna- 
tive forms  legislation  to  the  legislature  in  January.   This  legisla- 
tion will  comply  with  Section  3(1)  Article  XI  of  the  Montana  Constitu- 
tion which  provides:   "The  legislature  shall  provide  such  optional 
and  alternative  forms  of  government  that  each  unit  or  combination  of 
units  may  adopt,  amend  or  abandon,  an  optional  or  alternative  form  by 
a  majority  of  those  voting  on  the  question." 

The  proposed  alternative  forms  of  government  will  be  available 
to  cities,  towns,  counties,  and  consolidated  governments.   The 
alternative  forms  bill,  in  its  present  form,  consists  of  six  basic 
alternative  forms  of  government.   The  six  forms  in  conjunction  with 
various  sub-options,  will  give  the  local  study  commissions  great 
flexibility  and  discretion  in  determining  the  alternative  form 
which  will  be  presented  to  the  voters.   From  the  six  basic  forms 
local  study  commissions  may  duplicate,  or  very  nearly  approximate, 
any  form  of  local  government  presently  authorized  in  Montana  or  the 
United  States. 

Under  the  proposed  legislation  a  wide  range  of  sub-options  are 
offered.   There  are  no  pre-packaged  forms,  but  rather  six  basic  forms 
which  can  be  adopted,  with  sub-options,  to  meet  the  specific  needs  of 
each  locality. 

This  article  will  briefly  summarize  the  six  alternative  forms 
and  disincorporation  which  may  be  presented  as  an  alternative  by  study 
commissions.   The  major  strengths,  weaknesses  and  differences  of  each 
alternative  will  be  analyzed. 

The  Commission-Executive  Form 

The  commission-executive  form  consists  of  an  elected  commission 
or  council  and  a  separately  elected  executive  or  mayor.   This  form 
provides  for  a  distinct  separation  of  powers  between  the  executive 
and  the  commission.   The  executive  under  this  form  is  the  chief  admin- 
istrative officer  of  the  local  government.   By  vesting  administrative 
authority  in  one  individual,  responsibility  is  centralized.   The 
executive  is  visible  and  directly  accountable  for  his  (her)  administra- 
tive actions.   The  commission,  under  this  form,  exercises  a  policy- 
making or  legislative  function. 

The  local  study  commissions  which  select  the  commission-executive 
form  may  strengthen  the  power  of  the  executive  through  various  sub- 
options  available.   Under  this  form  a  "strong"  executive  with  veto 
power,  power  to  appoint  and  remove  subordinates,  responsibility  for 
budget  preparation,  and  supervision  of  the  administration  of  local 
government  services  could  be  created.   A  "weak"  executive  with  no  veto 
power,  limited  powers  of  appointment  and  removal  and  restricted  budget 
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authority  could  also  be  created  under  this  form.   Between  the  extremes 
of  strong  or  weak  executives  there  is  a  wide  latitude  for  the  local 
commissions  to  determine  the  relationship  between  the  execiitive  and 
the  commission.   Through  the  selection  of  sub-options  each  local  study 
commission  could  adapt  the  structure  of  the  commission-executive  form 
to  meet  specific  local  needs. 

The  commission,  or  legislative  body,  under  his  form  has  the  respon- 
sibility of  adopting  laws,  ordinances,  and  resolutions  approving  the 
budget  and  establishing  the  tax  rate  for  the  local  unit.   The  commission 
has  the  responsibility  for  policy  making  and  generally  serving  as  a 
watchdog  over  the  activities  of  the  executive  branch. 

The  commission-executive  form  separates  between  the  administrative 
and  legislative  functions  of  government.   There  is  a  single  executive 
who  is  visible  and  accountable  to  the  public.   Electing  the  executive 
helps  to  insure  strong  political  leadership.   An  elected  executive 
is  more  likely  to  respond  to  the  public  will.   Vesting  the  leadership 
and  acSninistration  of  local  government  in  an  elected  executive  permits 
the  pinpointing  of  responsibility.   The  public  clearly  knows  who  to 
hold  accountable  at  the  polls.  •  If  veto  power  is  granted  to  the  execu- 
tive, a  healthy  separation  of  powers  and  system  of  checks  and  balances 
develops  which  protects  the  public  interest.   The  elected  executive  is 
less  likely  to  resign  or  be  hired  away  as  would  an  appointed  manager. 

Critics  of  the  strong  commission-executive  form  object  to  excessive 
concentration  of  power  in  one  individual.   They  say  that  the  concentra- 
tion of  power  in  one  individual  could  lead  to  undesirable  political 
favoritism  and  that  the  electoral  process  does  not  guarantee  the  sel- 
ection of  a  competent  administrator.   The  elected  executive  is  likely 
to  compromise  on  what  he  knows  is  best  for  the  community  in  order  to 
remain  popular  or  to  gain  re-election.   The  critics  say  the  importance 
of  the  council  is  reduced  in  proportion  to  that  of  the  executive.   There 
is  always  the  possibility  of  a  deadlock  between  the  executive  and  the 
commission  resulting  in  governmental  inaction. 

Other  critics  object  to  the  weak-mayor  form  of  government  because 
administrative  responsibility  and  management  is  fragmented  with  no 
clear  political  leadership  because  the  mayor  lacks  real  administrative 
powers. 

The  commission-executive  form  of  government  is  a  familar  struc- 
ture in  Montana.   One  hundred  and  twenty- three  incorporated  cities 
and  towns  presently  function  under  the  weak  mayor-council  form  of 
government.   Nationally  over  half  of  the  cities  over  5,000  population 
operate  under  this  form  of  government.   Currently  forty-six  American 
counties  operate  an  elected  executive  and  a  separate  legislative  body. 

Commission-Manager  Form 

The  commission-manager  form  consists  of  an  elected  commission 
and  a  manager  appointed  by  the  commission.   The  manager  is  the  chief 
Administrator  of  the  local  government  unit.   The  manager  is  usually  a 
professional  trained  in  the  administration  of  local  government.   The 
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commission  acts  as  a  policy-making  legislative  body.   The  commission 
is  generally  prohibited  from  interfering  with  the  day  to  day  adminis- 
trative operation  of  local  government.   There  is  not  a  complete  separa- 
tion of  local  government.   There  is  not  a  complet  separation  of  powers 
since  the  manager  is  appointed  by  and  responsible  to  the  commission. 
The  manager  serves  at  the  pleasure  of  the  commission. 

The  proposed  commission-manager  form  gives  the  manager  broad 
administrative  authority.  The  manager  is  responsible  for  the  super- 
vision of  all  departments  and  agencies  of  local  government.  Most 
administrative  officers  under  this  form  are  appointed  by  the  manager 
rather  than  elected.  The  local  government  manager  prepares  and  pre- 
sents the  budget  to  the  commission.  Authority  to  appoint  and  remove 
government  employees  is  vested  in  the  manager. 

The  commission-manager  form  of  local  government  is  very  popular 
and  continues  to  gain  wide  acceptance  nationally.   Presently  three 
cities  in  Montana  operate  under  the  commission-manager  form.   Petroleum 
county  is  the  only  county  in  the  state  functioning  under  the  commission- 
manager  form.   The  principle  advantage  in  the  commission-manager  form 
is  the  ability  to  select  a  professionally  trained  executive  to  admin- 
ister local  affairs.   This  form  facilitates  a  separation  of  adminis- 
trative and  legislative  functions. 

Critics  of  the  commission-manager  form  contend  that  the  manager 
is  not  directly  accountable  to  the  people.   Strong  effective  political 
leadership  is  lacking.   If  the  commission  is  politically  split  the 
manager's  job  is  more  difficult.   There  may  be  a  tendency  on  the  part 
of  the  manager  to  usurp  the  policy  making  function  of  the  commission. 
In  many  cases  the  manager  is  not  a  resident  of  the  area  at  the  time 
of  his  appointment.   As  a  result  he  must  first  familiarize  himself 
with  the  specific  needs  and  problems  of  the  locality.   The  non- 
residency  requirement  is  an  advantage  in  that  the  most  qualified 
person  can  be  appointed  manager. 

The  commission-manager  form  facilitates  professional,  full 
time  management  of  local  affairs  while  allowing  the  elected  commis- 
sion control  of  policy  formation. 

The  Commission  Form 

The  commission  form  consists  of  an  elected  commission  and  other 
elected  officers  approved  by  the  voters.   All  legislative,  executive  and 
administrative  powers  and  duties  of  local  government  not  specifically 
reserved  by  law  or  ordinance  to  other  local  officials  shall  reside 
in  the  commission.   The  major  characteristic  of  the  commission  form 
is  the  vesting  of  both  executive  and  legislative  authority  in  a 
multi-member  body.   Under  this  form  there  is  a  merged  executive- 
legislative  branch  in  which  the  elected  commissioners  act  as  both 
policy  makers  and  policy  administrators.   Because  of  the  plural 
executive  and  the  possibility  of  separate  election  of  numerous  independ- 
dent  executive  officers,  administrative  responsibility  is  fragmented 
and  accountability  may  be  blurred. 
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The  commission  form  of  government  has  decreased  dramatically 
in  recent  years  in  cities  and  towns.   Nationally  the  commission 
form  still  predominates  in  counties.   Fifty-five  of  Montana's  Fifty- 
six  counties  presently  function  under  the  commission  form  of  govern- 
ment.  The  commission  form  is  available  to  cities  and  towns  but  is 
not  presently  being  used  in  Montana.   Traditionally  in  Montana  the 
county  commission  has  had  only  administrative  powers.   Under  the  new 
constitution  counties  commissions  may  be  granted  legislative  powers. 

The  local  study  commissions  choosing  this  form  will  determine 
many  specific  characteristics  such  as  the  size  of  the  commission 
and  the  manner  in  which  the  commission  members  are  selected.   The 
Montana  Constitution  mandates  that  the  traditional  county  commission 
form  be  one  of  the  optional  forms  authorized  by  the  legislature. 
Under  this  form  there  is  an  opportunity  to  re-create  the  traditional 
county  form  of  government  with  three  commissidners  and  the  following 
separately  elected  offices:   clerk  and  recorder,  county  attorney, 
sheriff,  treasurer,  surveyor,  county  superintendent  of  schools,  assessor, 
coroner,  public  administrator,  auditor,  clerk  of  the  district  court. 

Local  governments  adopting  the  commission  form  of  government 
shall  have  only  general  government  powers  -  self-government  powers 
are  denied.   The  weakness  of  the  commission  form  particularly  with 
regard  to  merged  legislative  and  executive  powers,  and  the  lack  of 
clear  executive  leadership,  raises  serious  objections  to  granting  more 
power  and  autonomy  to  local  governments  with  the  commission  form.   In 
a  form  where  responsibility  and  accountability  are  difficult  to  pin- 
point, it  is  unwise  to  grant  the  commission  the  greatly  expanded  self- 
government  powers. 

Proponents  of  the  commission  form  contend  that  potential  conflicts 
between  the  executive  and  legislative  branches  will  not  develop  because 
of  the  merging  of  their  functions  under  this  form.   Usually  under  the 
commission  form  nearly  every  function  conducted  by  the  local  government 
has  an  independently  elected  officer  to  oversee  specific  functions. 
Proponents  of  the  commission  form  assert  that  the  electorate  can  easily 
correct  abuses  by  electing  a  new  official. 

Opponents  of  the  commission  form  assert  that  "the  long  ballot" 
of  many  separately  elected  officers  makes  it  difficult  for  the  elec- 
torate to  study  and  weigh  the  qualifications  of  each  candidate.   Under 
this  form  there  is  diffuse  accountability.   The  result  is  a  great 
deal  of  buck  passing  among  all  elected  officials.   There  is  no  one 
individual  to  represent  the  local  unit  with  other  levels  of  government, 
and  more  importantly  with  the  citizens  themselves.   There  is  no  over- 
alll  control  or  direction  under  this  form. 

The  Commission  Chairman  Form 

The  commission-chairman  form  consists  of  an  elected  commission 
and  a  commission  chairman  elected  by  the  members  of  the  commission 
from  their  own  number.   The  commission  chairman  serves  at  the  pleasure 
of  the  commission  and  he  is  the  presiding  officer  of  the  commission. 
The  chairman  is  recognized  as  the  head  of  local  government  and  is  the 
chief  executive  officer  of  the  government.   Under  this  form  the  chair- 
man is  given  a  broad  and  strong  grant  of  executive  and  administrative 
powers.   The  commission  elects  the  chairman  from  their  own  number  and 
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may  remove  him  at  anytime.   There  is  a  distinct  separation  of 
powers  between  the  chairman  and  the  commission  but  the  chairman  has 
the  power  to  vote  just  as  other  members  of  the  commission.   The 
chairman  is  given  a  specific  grant  of  authority  and  there  is  a 
degree  of  administrative  visibility  and  accountability. 

Under  this  form  the  appointed  chairman  can  exercise  a  strong 
executive  authority.   Under  any  form  of  government  there  is  a  need 
for  a  clear  focus  of  policy  initiation  and  leadership.   With  a  commis- 
sion form  this  is  not  possible  because  each  commissioner  is  of  equal 
status.   The  semi-separation  between  administration  and  legislation, 
in  the  commission-chairman  form,  eliminates  the  problems  of  diffuse 
power  and  responsibility  found  in  a  commission  form.   This  form  min- 
imizes sharp  executive-legislative  conflicts  because  it  gives  reason- 
able assurance  that  the  chairman's  views  will  be  in  keeping  with  the 
commission  which  selected  him. 

This  form,  like  the  commission-executive  form,  does  not  provide 
for  strong,  independent  political  and  policy  leadership.   A  weak 
"compromise  chairman"  may  be  selected  by  the  commission  and  little  or 
no  leadership  may  result.   A  strong  chairman  presiding  without  the 
support  of  a  commission  majority  may  never  establish  firm  leadership. 
Also  the  chairman  may  not  necessarily  posses  administrative  or  manage- 
ment ability. 

The  Town  Meeting  Form 

The  town  meeting  form  consists  of  an  assembly  of  qualified  electors 
of  the  town  (known  as  a  town  meeting) ,  an  elected  town  chairman,  who 
is  a  qualified  elector,  and  an  optional  elected  town  meeting  moderator. 
This  form  is  limited  to  incorporated  cities  and  towns  of  less  than 
2,000  people.   The  town  meeting  convenes  once  a  year  and  special 
meetings  may  be  called  if  necessary. 

Legislative  powers  are  vested  in  the  town  meeting.   The  major 
functions  of  the  annual  town  meeting  are:   to  elect  officers,  to  act 
on  local  legislation,  such  as  the  adoption  of  ordinances;  to  adopt  the 
town  budget  and  to  debate  other  matters  of  concern  in  the  town.   Elec- 
tion of  town  officials  is  non-partisan  and  by  secret  ballot. 

An  agenda  of  the  town  meeting  and  a  list  of  all  elective  and 
appointive  offices  to  be  filled  is  prepared  by  the  town  chairman. 
The  town  chairman  may  serve  a  term  of  no  more  than  two  years.   The 
chairman  is  the  chief  executive  officer  of  the  town.   The  chairman 
is  given  broad  administrative  authority.   A  town  meeting  moderator  may 
be  elected  to  preside  at  all  annual  and  special  meetings.   The  moder- 
ator is  responsible  for  conducting  town  meetings  fairly  and  orderly. 

The  proposed  town  meeting  form  is  somewhat  different  than  the 
traditional  New  England  town  meeting.   Rather  than  electing  a  plural 
executive  of  3-5  selectmen,  the  proposed  town  meeting  form  has  a 
single  executive,  the  town  chairman.   The  multi-member  board  of  select- 
men brings  with  it  all  the  problems  of  a  plural  executive.   It  may 
produce  intra-board  conflicts  which  may  halt  executive  action  and 
leadership. 
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Towns  selecting  the  town  meeting  form  of  government  may  create 
and  adopt  a  committee  structure  which  best  meets  their  needs.   The 
local  study  commission  may  propose  that  the  form  require  the  chair- 
man to  hire  a  manager  or  administrative  assistant.   A  provision  in 
this  form  requires  that  all  matters  of  taxation  and  finance  must  be 
dealth  with  as  regular  agenda  items  at  town  meetings.   This  pro- 
vision is  included  to  safeguard  against  the  possibility  of  these 
items  being  hidden  under  "other  business"  and  acted  on  late  in  the 
meeting  by  a  small  number  of  persons. 

The  town  meeting  form  of  government  has  been  the  predominant 
form  of  municipal  government  in  New  England  since  colonial  times. 
The  town  meeting  has  often  been  praised  as  an  outstanding  example 
of  direct  democracy.   Thomas  Jefferson  called  it  "the  wisest  inven- 
tion ever  devised  by  the  wit  of  man  for  the  perfect  exercise  of  self- 
government."   Today  the  town  meeting  in  some  New  England  towns  is 
beset  by  many  problems.   Critics  cite  growing  citizen  apathy  and 
failure  to  participate  in  the  town  meeting  as  a  sign  of  its  declining 
importance.   Few  citizens  participate  in  the  town  meeting  and  those 
who  do  usually  have  a  vested  interest  in  the  policies  or  issues  con- 
sidered at  the  meeting.   As  the  problems  confronting  local  government 
become  more  complex,  many  question  the  ability  of  the  town  meeting 
form  to  deal  effectively  with  local  problems.   As  communities  increase 
in  size  it  becomes  more  and  more  difficult  to  operate  town  meetings. 

The  proposed  town  meeting  form  has  been  limited  to  communities 
of  2,000  persons  or  less.   Under  the  suggested  form  it  is  possible 
for  the  town  meeting  to  select  an  administrative  assistant. 

The  Charter  Form 

The  1972  Constitution  authorizes  the  voters  of  a  unit  of  local 
government  to  frame,  adopt,  and  amend  their  own  form  of  government 
through  a  self-government  charter.   Charter  writing  is  presently 
authorized  in  about  half  the  states.   The  charter  writing  process 
is  new  to  Montana.   A  unit  of  local  government  that  writes  and  adopts 
a  charter  is  granted  self-government  powers  under  Section  6,  Article 
XI  of  the  1972  Constitution  and  may  exercise  any  power  not  prohibited 
by  the  constitution  law  or  charter. 

Local  study  commissions  will  be  given  wide  discretion  in  drafting 
local  government  charters.   This  discretion  is  intended  to  permit  the 
drafting  of  charters  to  accomodate  local  circumstances,  problems,  and 
opportunities . 

The  local  charter  must  provide  for  the  exercise  of  legislative 
and  executive  powers.   The  proposed  charter  alternative  allows  the 
local  study  commissions  maximum  discretion  in  determining  the  struc- 
ture of  their  local  government.   Under  the  charter  form,  a  local 
study  commission  rather  than  selecting  one  of  the  other  alternative 
forms,  may  draft  their  own  unique  government  structure.   Of  course 
the  adoption  of  a  charter  does  not  assure  good  government  since  the 
quality  of  any  government  still  depends  upon  the  quality  of  officials 
and  the  degree  of  interest  and  concern  shown  by  citizens  in  their 
government. 
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Pis incorporation 

Disincorporation ,  while  not  an  alternative  form,  may  be 
considered  for  the  purpose  of  the  review  as  an  alternative  to 
the  present  form  of  government  by  a  city  or  town.   A  study  com- 
mission recommending  disincorporation  must  describe  the  advan-  . 
tages  and  disadvantages  of  disincorporation  in  their  final  report. 
The  adoption  of  the  local  study  commission  proposal  for  disincorp- 
oration requires  the  affirmative  vote  of  a  majority  of  voters 
voting  on  the  question.   If  the  disincorporation  issue  is  approved 
the  assets  of  the  city  or  town  are  transfered  to  the  county  in 
which  the  disincorporation  took  place.   The  county  is  vested  with 
the  power  to  provide  for  the  orderly  disincorporation  of  a  city  or 
town.   The  county  may  establish  tax  and  service  districts  in  the 
disincorporated  area. 

A  decision  to  disincorporate  involves  the  difficult  choice  of 
whether  to  give  community  sentiment  full  weight  and  continue  municipal 
status  or  give  priority  to  considerations  of  cost  savings  and  effic- 
iency.  Continued  incorporation  might  mean  a  prolonged  burden  to  tax- 
payers of  the  expense  of  unnecessary  officials  and  administrative 
overhead.   In  areas  of  declining  tax  base  and  population,  disincorp- 
oration is  a  real  alternative. 

Conclusion 

Montana  is  a  diverse  state.   The  problems,  needs,  and  potentials 
of  each  local  government  unit  are  unique.   For  the  first  time,  the 
local  government  review  process  and  the  proposed  alternative"  forms 
legislation  will  give  local  citizens  the  opportunity  to  change  the 
structure  of  their  government.   How  innovative  and  imaginative  that 
change  will  be  rests  with  the  judgement  of  local  citizens  and  local 
study  commissions.   That  is  as  it  should  be. 
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The  following  article  is  a  chapter  from  A  Guide  for  Charter 
Commissions  published  by  the  National  Municipal  League .   The    " 
article  deals  with  charter  writing   commissions  generally  a. id  while 
it  is  not  entirely  applicable  to  the  situation  in  Montana,  it 
does  contain  information  which  will  be  of  interest  to  lo-jal  govern- 
ment study  commissions  here.   Most  of  the  suggestions  in  the 
article  apply  to  all  study  commissions,  and  not  only  to  those 
who  decide  to  draft  their  own  charters.   Readers  should  simply 
substitute  the  term  "local  study  commission"  for  "charter  commission' 
as  they  read  the  article.   Study  commissions,  whether  drafting 
charters  or  considering  one  of  the  other  alternative  forms 
which  the  legislature  authorizes,  will  conduct  their  study  in 
the  same  general  manner. 

THE  ROLE  OF  THE  CHARTER  COMMISSION 

IT  IS  HOPED  this  guide  will  be  useful  to  a  wide  variety  ahd  a  large  number 
of  citizen  agencies  interested  in  the  improvement  of  local  government  even 
though  it  is  designed  primarily  for  the  use  of  charter  commissions. 

A  charter  commission,  a  distinctly  American  contribution  to  the  art 
and  practice  of  local  government,  is  a  body  authorized  by  law,  usually 
elected  by  the  voters,  that  is  set  up  for  the  sole  function  of  drafting  and 
submitting  to  the  voters  a  new  charter  or  revision  of  an  existing  charter. 
Such  a  body  has  a  unique  and  important  service  to  perform.  Like  a  con- 
stitutional convention  at  the  state  or  national  level,  it  investigates  the 
existing  government  and  charter,  studies  the  experience  of  cities  elsewhere 
under  other  charters  and  forms  of  government,  ascertains  the  best  princi- 
ples of  municipal  government  to  insert  in  a  new  charter,  and  then  drafts 
and  submits  to  the  voters  for  their  approval  a  new  and  presumably  im- 
proved charter  or  amendments.  Free  from  the  necessity  of  engaging  in 
actual  government  and  party  strife,  it  can  turn  its  full  attention  to  the 
improvement  of  governmental  machinery.  If  its  work  is  well  done  and 
forward-looking,  and  if  the  voters  choose  to  adopt  it,  the  commission  may 
have  a  good  influence  for  decades  after  its  work  is  done. 

A  charter  commission  has  an  opportunity  for  municipal  statesmanship 
that  comes  infrequently.  It  is  important,  therefore,  that  members  be 
chosen  who  will  rise  to  the  exercise  of  high-minded  leadership.  This  puts  an 
obligation  on  sponsors  to  offer  the  voters  or  appointing  authority  a  slate  of 
outstanding  eligibles  and  to  press  for  selection  of  a  commission  that  will 
justify  the  confidence  of  the  community. 

Charters,  like  other  social  arrangements,  need  to  be  revised  and  im- 
proved from  time  to  time  to  keep  them  abreast  of  community  needs  and 
modern  knowledge.  The  charter  a  commission  submits  will  be  the  test  of 
the  vision,  courage  and  statesmanship  of  the  commission's  members. 

To  summarize,  the  function  of  a  charter  commission  is  to  prepare  and 
present  to  the  voters  the  best  and  most  forward-looking  basic  law  it  can. 
In  particular,  this  requires  the  commission 

1.  To  take  an  overview  of  the  entire  city  government  such  as  few  if  any 
officials  or  ordinary  citizens  can; 

2.  To  probe  deeply  into  the  procedures  and  the  interrelations  of  the  differ- 
ent parts  of  the  government  so  as  to  discover  weaknesses  and  defects; 

3.  To  look  outside  the  city  to  discover  the  best  practices  that  might  be 
applied  and  adapted; 

4.  To  learn  from  all  its  studies  how  a  better  government  can  be  arranged; 

5.  Having  decided  upon  the  major  elements,  to  set  them  down  in  clear, 
logical  and  consistent  form  as  a  proposed  charter; 
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6.  To  conduct  its  affairs  in  such  a  manner  as  to  win  the  respect  of  the 
citizens  and  to  educate  and  stimulate  citizen  groups  and  leaders  to  get 
the  charter  adopted. 

In  general,  the  best  rule  for  charter  commissions  is  to  take  high  ground 
and  to  "make  no  little  plans."  Appropriate  timing  of  action  and  due  pro- 
portion between  means  and  ends  must  always  be  observed.  A  commission 
should  not  be  easily  satisfied  or  permit  itself  to  be  lightly  brushed  aside. 
Where  the  voters  have  elected  a  commission  to  revise  the  charter  there 
usually  is  a  considerable  dissatisfaction  with  the  government.  Few  com- 
munities have  reached  the  point  where  substantial  improvements  can  no 
longer  be  made;  and  charter  revision  is  one  of  the  most  important  ways  of 
making  progress. 

CHARTER  EXPERTS— HOW  TO  GET  AND  USE  THEM 

Those  elected  or  appointed  to  a  charter  commission  are  unlikely  to  be 
experts  on  charter  drafting.  Their  function  is  to  be  representative,  forward- 
looking  and  zealous  protagonists  of  the  general  welfare.  They  need  the 
wisdom,  sound  practical  judgment  and  enthusiasm  of  amateurs.  By  study- 
ing city  problems  they  may  come  to  know  how  to  distinguish  sound  advice 
from  quackery  and  nostrums — but  expertness  must  as  a  rule  come  from 
quite  different  sources. 

Who  is  an  expert  on  city  charter  making?  Where  can  such  an  expert 
be  found?  City  government,  including  politics,  elections  and  administration, 
is  a  complicated,  ever-changing  field  of  study.  Only  a  few  men  master  its 
broad,  general  principles  and  their  interrelations.  Furthermore,  one  who 
has  this  knowledge  is  not  necessarily  one  who  can  also  draft  a  good  charter. 
And  even  if  a  man  had  competence  in  both  these  matters  he  might  not 
know  all  the  constitutional  and  legal  points  that  must  be  considered  in 
drafting  a  charter  for  a  city  in  any  particular  state.  In  short,  several  kinds 
of  competence  are  required  by  one  who  is  to  be  a  well  rounded  expert 
consultant  and  draftsman  for  a  charter  commission. 

Many  commission  members  think  first  in  terms  of  the  legal  profession 
when  it  comes  to  finding  the  charter  expert.  This  is  all  right  as  far  as  it 
goes.  Lawyers  with  a  certain  training  and  experience  have  a  contribution 
to  make,  but  a  commission  needs  to  exercise  great  caution  in  making  its 
selection.  The  study  of  the  law  is  by  no  means  a  study  of  city  government, 
politics,  administration  and  taxation.  It  ordinarily  deals  instead  with 
the  law  of  private  property,  contracts,  sales,  torts,  marriage  and  divorce, 
wills,  criminal  law,  evidence  and  court  procedure,  to  name  some  of  the 
principal  legal  studies.  Many  law  schools  do  not  offer  regularly  even  a 
course  on  the  law  of  municipal  corporations.  Furthermore,  the  approach  in 
the  study  of  law  is  almost  entirely  from  the  viewpoint  of  what  is  legal,  not 
"how  does  it  work"  or  "what  are  its  results."  To  know  the  legal  procedures 
by  which  a  city  may  take  property  by  eminent  domain,  for  example,  is 
highly  important,  but  it  is  also  necessary  to  know  about  the  best  organiza- 
tion and  administrative  practices  in  this  field  and  the  relative  costs  and 
efficiency  of  different  methods. 

It  is  not  too  much  to  say,  therefore,  that  most  lawyers  do  not  qualify  as 
experts  on  city  government  or  on  the  drafting  of  city  charters — and  most 
of  them  will  say  so  themselves.  There  are  many  exceptions,  of  course,  and 
some  of  these  occur  because  the  lawyers  in  question  have  been  active  in 
public  affairs  and  have  made  studies  and  had  experience  over  and  above 
what  the  average  lawyer  has.  A  certain  amount  of  public  experience  and 
practice,  as  a  municipal  law  officer  or  city  attorney,  for  example,  will  be 
helpful.  The  city  attorney  must  know  the  existing  city  charter  and  ordi- 
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nances  and  the  pertinent  state  laws.  This  knowledge  may  qualify  him  as 
an  expert  and  even  an  indispensable  aide  to  the  man  who  drafts  a  new  city 
charter,  because  the  attorney  will  be  able  to  pcint  out  legal  difficulties  that 
the  draftsman  may  not  have  encountered  unless  he  has  done  a  good  deal  of 
charter  drafting  in  the  same  state.  In  short,  a  lawyer  with  this  type  of  ex- 
perience may  be  of  inestimable  value  when  it  comes  to  checking  the  charter 
draft  for  legal  difficulties.  Even  so,  a  charter  commission  must  pick  its 
lawyer  with  care.  His  knowledge  must  be  greater  than  an  acquaintance  with 
the  local  charter.  One  charter,  drafted  by  a  lawyer  of  municipal  experience 
in  a  small  city,  had  five  provisions  that  clearly  violated  the  state  constitu- 
tion. Anyone  working  for  a  charter  commission  should  be  open-minded  as 
to  the  possibility  of  improving  the  charter.  The  city  attorney  may  prefer 
an  old  charter  that  has  already  been  interpreted  by  the  courts,  no  matter 
how  inadequate  it  is  in  other  ways,  to  one  that  may  achieve  more  public 
good  but  has  not  yet  been  tested  in  the  courts. 

Generally  speaking,  the  best  charter  draftsmen  are  men  who  have 
made  a  special  study  of  municipal  government  against  a  background  of  the 
study  of  politics,  government  and  public  administration  generally.  Such 
men  are  to  be  found  but  there  are  never  enough  of  them  and  their  compe- 
tence is  not  always  recognized.  In  many  cases  they  are  teachers  of  pobtical 
science  and  public  administration  in  colleges  and  universities  who  have 
had  experience  with  charter  problems.  In  some  cases  they  are  governmental 
researchers.  Some  are  engaged  in  various  branches  of  public  administra- 
tion, some  in  consultant  work,  and  so  on.  It  is  not  claimed  that  every  man 
who  has  made  a  broad  and  deep  study  of  city  government  and  administra- 
tion is  well  qualified  to  be  a  charter  draftsman.  It  is  within  this  range  of 
competence,  however,  that  most  of  the  best  men  will  be  found.  Some  of 
these  have  drafted  many  charters  and  a  few  home  rule  states  are  blessed 
with  one  or  more  high  grade  craftsmen  whose  services  to  charter  commis- 
sions have  contributed  substantially  to  the  improvement  of  local  govern- 
ment. 

Good  charter  consultants  and  draftsmen  are  artists  as  well  as  tech- 
nicians and  students  of  government.  This  means  that  while  all  will  agree 
on  fundamentals  no  two  will  have  precisely  the  same  work  habits  and 
ways  of  presentation  and  expression.  Having  selected  its  consultant  on 
the  basis  of  his  established  knowledge  and  competence,  a  charter  commis- 
sion is  wise,  without  abdicating  its  leadership  responsibilities,  to  rely 
heavily  on  his  experience  and  guidance.  Its  decisions  and  report,  how- 
ever, must  be  unquestionably  its  own,  representing  its  conviction  as  to 
what  is  best  for  the  community. 

If  the  consultant  is  to  do  a  satisfactory  job  the  commission  must  have 
no  secrets  from  him.  He  is  entitled  to  know  about  any  preconceived  ideas 
or  objectives  entertained  by  the  commission  or  its  members,  as  well  as  any 
special  problems  of  politics  or  public  opinion  that  might  affect  the  work 
of  the  commission.  An  outside  consultant  is  not,  presumably,  an  expert  on 
local  politics;  but  if  he  is  properly  briefed  he  can  help  evaluate  objectively 
the  real  importance  of  local  political  factors  so  that  the  commission  can 
select  the  best  methods  of  dealing  with  them.  One  of  the  function^  of  a  con- 
sultant is  to  help  a  commission  overcome  mental  hazards  by  showing  how 
other  communities  have  dealt  successfully  with  similar  difficulties. 

In  short,  a  municipal  government  expert  can  perform  a  number  of 
useful  services  for  a  charter  commission.  These  include: 
1.   Gathering,  selecting  and  summsurizing  of  pertinent  information  locally 
and  from  other  places; 
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2.  Presentation  of  a  comprehensive  view  of  the  city  government  as  a 
whole  and  of  comparable  governments  elsewhere  which  will  provide  a 
wholesome  corrective  of  the  local  and  particularized  knowledge  that 
commission  members  may  have; 

3.  Preparation  of  materials  for  discussion  at  meetings  and  participation 
in  the  discussion; 

4.  Drafting,  first,  sections  of  the  proposed  charter  and,  finally,  the  complete 
integrated  docjiment. 

The  consultant  is  to  act,  in  other  words,  as  the  servant  emd  mentor  of 
the  commission.  His  job  is  to  present  information  and  ideas  so  that  the 
commission  may  make  its  decisions  advisedly.  It  cannot  be  too  strongly 
emphasized  that  the  earlier  the  commission  gets  its  consultant  the  more  it 
will  get  for  its  money  and  the  better  use  it  will  make  of  its  own  time.  A 

good  consultant  can  also  help  the  commission  with  its  public  relations  by 
guarding  against  untimely  public  commitment  on  issues  on  which  it  might 
change  its  mind  in  the  light  of  further  study. 

Suppose  a  charter  commission  cannot  find  enough  money  to  engage  a 
general  consultant?  What  then?  All  is  not  lost  but,  unless  the  commission 
has  the  good  fortune  to  have  one  or  more  members  who  qualify  as  pro- 
fessional consultants,  it  will  be  necessary  to  make  up  for  the  lack  by  dint 
of  ingenuity  and  industry.  Some  professional  guidance  and  help  is  a  must. 
In  the  first  place,  someone  should  be  found  who,  whether  for  love  or  for 
expenses  or  nominal  compensation,  will  sit  down  with  the  commission  at 
one  of  its  earliest  meetings  and  help  it  think  through  its  program  and 
the  procedure  for  obtaining  the  necessary  information  for  sound  decisions 
on  major  issues.  Such  a  person  might  be  obtained  from  a  university  or 
other  educational  or  research  institution.  He  might  be  a  former  charter 
commissioner  of  a  neighboring  city  who  has  gone  through  the  mill  with  a 
good  consultant  and  can  pass  on  some  of  the  lessons  he  has  learned.  It 
should  also  be  possible  to  arrange  with  one  or  more  qualified  persons  to 
submit  questions  to  them  from  time  to  time  or  get  them  to  check  tentative 
proposals  or  drafts. 

Finally,  no  matter  who  its  chief  draftsman  may  be,  whether  the  city 
attorney  or  a  lawyer  member,  the  commission  should  have  an  expert  out- 
side "audit"  of  its  final  draft  before  presenting  it  to  the  public.  With  such 
assistance,  hard  working  charter  commissions  have  come  up  with  excellent 
results.  However,  doing  without  a  general  consultant  should  be  out  of  the 
question  for  a  commission  in  a  large  city  and  it  is  at  best  a  penny-wise 
and  pound-foolish  method  of  dealing  with  the  important  business  of  writing 
the  basic  law  for  even  a  small  community. 

ORGANIZING  THE  CHARTER  COMMISSION 

A  charter  commission  is  an  official  agency.  Consequently,  the  first  rule 
is  to  follow  the  law  of  the  state  in  every  matter  covered  by  law.  The  law 
may  provide  that  the  mayor  or  some  other  official  shall  call  the  first  meet- 
ing. If  there  is  no  provision  of  this  kind  some  members  should  get  together 
and  issue  the  call  themselves  or  ask  some  official  to  do  it.  To  the  person 
issuing  the  call  the  only  advice  needed  is  to  be  fair  and  considerate.  Choose 
a  public  place  2md  a  time  convenient  for  the  members  and  give  adequate 
notice  to  all. 

At  the  first  meeting  there  is  no  need  to  hurry  things.  There  should  be 
no  efifort  to  "railroad"  anything  then  or  ever.  How  much  can  be  accom- 
plished at  the  first  meeting  will  depend  to  a  degree  on  how  well  the  mem- 
bers know  one  another  and  what  if  any  unofficial  consultation  there  has  been 
among  them.  Everything  possible  should  be  done  to  avoid  factionalism  and 
to  launch  the  commission  with  a  sense  of  unity  in  the  determination  to 
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work  together  for  the  best  possible  charter.  Unless  all  members  are  already 
well  acquainted,  it  is  usually  best  that  only  temporary  officers  be  chosen 
at  the  first  meeting — a  chairman  pro  tern  and  a  secretary  pro  tern.  Then 
hear  from  those  who  proposed  that  a  charter  commission  be  elected  and 
find  out  what  they  had  in  mind — if  there  is  any  doubt  on  this  score. 

Receive  sympathetically  and  openly  any  petitions  or  suggestions  from 
any  citizen  or  group.  Take  steps  to  get  the  names  of  possible  consultants  or 
expert  advisers  and  draftsmen.  Get  your  calendar  firmly  in  mind  and  start 
planning  accordingly.  If  time  is  limited  some  procedures  will  need  to  be 
foreshortened.  In  any  event,  be  sure  to  schedule  the  work  so  as  to  avoid 
the  last  minute  rush  to  meet  a  deadhne  that  leads  to  hasty,  unwise  de- 
cisions and  sometimes  to  serious  errors.  Make  a  list  of  the  commission 
members,  with  addresses  and  telephone  numbers,  and  get  their  views  as 
to  the  best  time  and  place  for  meetings.  Agree  if  possible  on  a  time  and 
place  for  the  next  meeting. 

First  Meeting.  One  definite  action  is  necessary  at  this  first  meeting.  Ap- 
point or  elect  a  committee  of  three  or  five  members  to  report  on  organiza- 
tion, rules  and  next  steps.  This  will  be  a  temporary  steering  committee.  Its 
task  should  be  to  prepare  the  following: 

1.  A  simple  plan  of  organization  and  set  of  rules; 

2.  Nominations  for  the  offices  set  forth  in  the  plan  of  organization — at  least 
a  chairman,  vice  chairman  and  secretary.  A  treasurer  may  also  be 
needed,  but  this  office  may  be  combined  with  that  of  secretary.  (It 
would  not  be  immodest  for  this  committee  to  nominate  some  of  its  own 
members) ; 

3.  A  tentative  but  flexible  schedule  of  meetings  with  a  view  to  getting  the 
work  done  within  any  legal  time  limit; 

4.  A  tentative  estimate  of  the  commission's  financial  needs  (see  below) ; 

5.  Suggestions  for  the  employment  of  a  consultant; 

6.  A  program  for  the  next  meeting,  which  might  include  one  or  two 
speakers  who  know  the  municipal  home  rule  law  of  the  state  and  the 
powers  and  duties  of  charter  commissions. 

Second  Meeting.  At  the  next  meeting  there  will  be  much  work  to  do,  in- 
cluding any  of  the  following  not  disposed  of  at  the  preceding  meeting: 

1.  Complete  any  steps  required  by  law,  such  as  taking  the  oath  of  office,  in 
order  to  qualify  all  members  for  their  offices  and  duties; 

2.  Adopt  a  plan  of  organization; 

3.  Receive  nominations  for  officers  from  the  committee  on  organization 
and  rules.  Give  an  opportunity  for  other  nominations.  Elect  officers,  using 
written  ballots  if  there  is  a  contest.  Install  these  officers  at  once; 

4.  Receive  next  from  the  committee  on  organization  and  rules  its  proposed 
rules  of  procedure.  Discuss  them,  amend  them  if  necessary  smd  adopt 
them.  Keep  them  simple  and  not  hard  to  amend.  Provide  in  them  for 
such  matters  as  regular  public  meetings,  the  method  of  calling  special 
meetings,  quorum  and  vote  required  for  decisions,  duties  of  officers. 
Adopt  a  standard  book  of  parliamentary  law  to  cover  matters  that  do  not 
have  to  be  tailored  to  the  specific  needs  of  the  charter  commission; 

5.  Hear  from  anyone  who  has  been  invited  to  discuss  the  legal  powers  and 
duties  of  the  commission; 

6.  Discuss  next  the  problem  of  time  limits,  if  any,  within  which  the  com- 
mission's work  must  be  completed.  If  the  commission  may  determine 
the  time  of  submission,  careful  study  must  be  given  to  a  number  of 
matters,  including  the  dates  of  coming  elections  and  other  public 
events,  the  tenure  of  the  existing  elected  officials  and  the  timing  of  the 
inauguration  of  the  proposed  charter.  There  is,  for  example,  no  open 


and  shut  case  for  or  against  a  special  as  against  a  general  election.  As 
indicated  below,  this  is  partly  a  public  relations  problem  and  should 
not  be  settled  in  hajte.  It  would  be  well  to  wait  for  a  final  decision  until 
it  is  possible  to  discuss  the  matter  with  the  consultant; 

7.  Consider  also  the  commission's  financial  needs  and  how  they  can  be  met. 
Take  any  action  that  may  be  necessary  to  assure  initial  financing.  The 
commission  should  not  try  to  determine  its  total  needs  until  it  has  con- 
ferred with  its  consultant; 

8.  Next  take  up  the  question  of  the  employment  of  a  consultant  or  con- 
sultants to  advise  the  commission,  to  provide  it  with  information  and  to 
do  drrfting  for  it. 

This  list  may  be  more  than  the  commission  can  cover  in  a  single  meet- 
ing. Some  things  may  have  to  go  over  for  another  session.  For  instance,  a 
consultant  cannot  be  employed  until  the  wherewithal  to  pay  him  is  in 
sight  and  until  a  proper  search  for  one  has  been  made.  Merely  getting  the 
money  may  take  much  time  and  effort,  but  it  should  not  be  necessary  to 
wait  for  money  in  the  bank  to  have  a  preliminary  conference  with  one  or 
more  possible  consultants. 

At  the  first  or  second  meeting  each  member  should  be  given  a  loose-leaf 
binder  to  receive  material  as  it  is  prepared  for  his  scrutiny.  As  pages  are 
re-written  they  can  be  replaced.  Commission  members  then  become  accus- 
tomed to  bringing  their  binders  to  meetings  and  referring  to  notes  on 
questions  upon  which  they  desire  further  information.  This  simple  ex- 
pedient saves  time  and  helps  in  keeping  the  discussion  factual  and  to  the 
point. 

COMMISSION  AT  WORK 

The  commission  will  probably  hold  many  meetings.  Each  meeting 
should  be  planned  not  in  any  rigid  sense  but  with  the  idea  of  having 
something  worth  while  to  do  every  time.  There  will  be  talks  by  persons  on 
invitation,  reports  on  special  topics,  debates  on  important  issues  of  policy, 
discussions  of  the  drafts  prepared  on  particular  subjects,  public  hesirings 
on  major  issues.  (See  section  on  Public  Relations  below.) 

To  plan  the  meetings  and  give  some  direction  to  them  there  might  be 
an  executive  committee  of  the  three  principal  officers  and  not  more  than 
two  others. 

Evening  meetings  will  allow  most  time  for  discussion.  Meetings  at 
lunch  time  are  probably  the  least  desirable.  Mid-afternoon  or  late  afternoon 
meetings  are  sometimes  satisfactory. 

Don't  rush  things  to  a  decision.  Hear  everyone  who  has  a  contribution 
to  make  and  give  a  little  time  for  thought.  Group  discussion  and  group 
decisions  are  sometimes  slow  but  they  pay  good  dividends. 

In  the  early  meetings  it  should  be  a  firm  policy  that  all  decisions  are 
tentative  only.  This  rule  will  facilitate  the  work  of  the  commission.  People 
who  are  new  to  the  problem  are  hesitant  to  take  final  action.  The  answers 
become  easier  as  members  become  familiar  with  the  entire  program. 

It  is  possible  and  desirable  to  be  both  businesslike  and  informal  at  the 
same  time.  The  presiding  officer  should  see  that  members  stick  to  the 
business  in  hand  and  that  they  do  not  waste  the  time  of  the  group,  yet  he 
must  retain  an  atmosphere  of  friendly  informality. 

A  full  and  regular  attendance  of  members  is  desirable.  Tactful  ap- 
proaches to  absentees,  giving  them  something  to  do  and  showing  them  that 
their  aid  is  needed  and  appreciated,  will  sometimes  improve  attendance. 


FINANCING  THE  COMMISSION 

Every  charter  commission  must  have  some  money  for  its  necessary 
expenses.  The  amount  will  run  into  thousands  of  dollars  in  a  large  city 
where  a  complete  job  of  charter  revision  is  undertaken.  In  a  smaller  place 
the  commission  will  need  less. 

Wherever  the  law  makes  specific  provision,  the  commission  should  esti- 
mate a  modest  but  sufficient  budget  and  tjike  the  necessary  legal  steps  for 
getting  the  money. 

Where  the  law  makes  no  definite  provision,  the  commission,  as  a  public 
or  official  body,  should  make  a  request  to  the  local  authorities  for  the  needed 
fimds.  At  this  point  a  finance  committee  may  be  of  considerable  importance. 

Where  public  funds  simply  cannot  be  obtained,  local  circumstances  may 
justify  a  dignified  appeal  to  the  citizens  for  contributions. 

Some  services  may  be  obtained  in  kind — from  city  hall,  from  a  local 
governmental  research  bureau,  or  from  other  private  sources.  These  may 
include  duplication  of  memoranda  and  drafts,  secretarial  .work  and,  some- 
times, technical  assistance. 

The  commission  should  pay  no  salaries  or  honoraria  to  its  members. 

Necessary  expenses  only. should  be  covered.  These  will  include  honoraria 
for  consultants,  compensation  for  secretarial  services,  and  whatever  is 
needed  for  postage,  stationery,  printing  and  publication.  Although  visits 
to  other  cities  by  commission  members  may  occasionally  be  desirable, 
junkets  at  public  expanse  are  inadvisable.  It  may  be  worth  while  to  bring 
in  persons  from  other  places  to  testify. 

Accounts  should  be  kept  of  all  receipts  and  expenditures  and  an  auditor 
or  auditing  committee  should  examine  the  books  at  the  close  of  business. 

Most  commissions  are  fairly  small  and  can  meet  around  a  large  table 
and  carry  on  their  work  like  a  committee.  All  the  major  issues  need  to  be 
threshed  out  before  the  commission  as  a  whole,  and  no  member  should  be 
given  reason  to  think  that  committee  reports  or  the  suggestions  of  a  con- 
sultant are  being  jammed  through  without  adequate  consideration  by  the 
whole  group. 

The  grant  of  powers  to  the  city  government,  the  general  form  of  the 
government,  the  controls  to  be  exercised  by  the  voters — these  are  examples 
of  broad  issues  that  must  be  decided  by  the  commission  as  a  whole.  Details 
of  draftsmanship  are  rather  far  toward  the  other  end  of  the  scale.  The 
commission  as  a  whole  simply  cannot  do  the  drafting. 

When  everything  possible  has  been  conceded  to  the  need  for  united 
group  action  it  still  remains  true  that  the  commission  as  a  whole  cannot 
make  all  the  required  preliminary  investigations  of  the  subjects  to  be 
considered.  This  is  one  of  the  reasons  why  it  is  important,  if  at  all  possible, 
to  engage  a  consultant  early.  A  good  consultant  will  have  at  his  finger  tips 
information  that  members  of  the  commission  might  find  it  hard  to  uncover 
in  weeks  of  digging.  In  matters  on  which  commission  members  should  do 
some  homework  the  consultant  can  save  them  time  by  providing  good 
leads.  Financial  powers,  organization  and  procedures,  planning  and  zoning 
and  civil  service  provisions  are  examples  of  secondary  but  important  mat- 
ters that  may  call  for  special  study  by  designated  members  tb  supplement 
information  supplied  by  the  consultant. 

Unless  the  commission  is  a  very  large  one,  more  like  a  constitutional 
convention  than  a  typical  charter  drafting  body,  continuing  subject  matter 
conunittees  should  be  avoided.  In  the  drafting  of  one  city  charter  months 
were  wasted  by  subcommittees  working  independently  cf  one  another.  The 
conunission  and  the  consultant  found  the  task  of  putting  together  the  work 
of  the  separate  conunittees  so  difficult  that  it  was  simpler  to  start  all 
over  again. 
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One  danger  in  assigning  different  parts  of  the  charter  to  continuing 
subcommittees  is  that  influential  members  of  particular  committees  may 
have  axes  to  grind.  If  such  members  win  the  support  of  their  subcommit- 
tees, it  becomes  difficult  for  the  commission  as  a  whole  to  reassert  itself 
and  to  produce  a  coherent  document  that  represents  the  best  thought  of  a 
majority  of  its  members. 

Except  in  the  largest  charter  commissions,  any  necessity  for  division 
of  labor  can  be  met  by  occasional  designation  of  from  one  to  threie  mem- 
bers to  investigate  particular  subjects  and  report  findings  to  the  whole 
commission,  subject  to  immediate  discharge  with  appropriate  thanks.  Time 
that  men»bers  would  otherwise  spend  on  standing  committees  can  be  used 
to  better  advantage  in  getting  the  background  needed  for  participation  in 
all  major  decisions  and  for  understanding  the  charter  as  a  whole — for 
getting  a  view  of  the  forest  as  well  as  a  few  of  the  trees. 

PUBLIC  RELATIONS 

The  best  charter  is  of  little  value  if  the  voters  do  not  approve  it.'  The 
effort  to  win  public  understanding  and  acceptance  should  begin  the  day  the 
charter  commission  is  selected  and  continue  without  a  break.  The  im- 
portance of  building  understanding  and  good  will  is  indicated  by  the  in- 
formed comment  that  writing  the  charter  is  about  50  per  cent  of  the  job  and 
the  other  50  per  cent  is  sound  public  relations.  Many  well  written  charters 
have  been  lost  at  the  polls  for  lack  of  a  good  public  relations  program. 

The  heart  of  a  good  public  relations  program  for  a  charter  commission 
is  intelligent  citizen  participation,  which  may  be  achieved  in  many  ways. 
One  of  the  most  important  is  through  open  public  hearings.  One  advantage 
of  such  hearings  is  that  they  bring  to  commission  members  ideas,  sugges- 
tions and  attitudes  which  they  might  not  receive  otherwise.  But  the  public 
hearing  is  a  two-way  process  which  not  only  educates  members  of  the  com- 
mission, but  also,  directly  and  indirectly  through  the  press  and  radio,  in- 
forms leading  citizens  that  a  charter  commission  is  active,  that  its  mem- 
bers are  sincere  and  hard-working,  that  it  is  considering  complex  and  de- 
batable issues  on  which  the  thought  of  various  groups  in  the  community  is 
desired,  and  that  charter  writing  is  a  serious  task  involving  the  use  of  good 
judgment.  Any  charge  of  "railroading"  or  undemocratic  tactics  can  be 
answered  at  such  public  meetings  by  the  facts.- 


1  It  Is  sometimes  better  Tor  a  charter  commission  to  lose  with  a  good  charier  than  win  with 
a  poor  excuse  lor  one.  Many  a  city  with  a  good  charter  today  did  not  win  it  on  the  first  attempt. 
Sometimes  an  initial  defeat  is  a  necessary  part  of  the  education  throueh  which  a  community 
must  go.  A  charter  commission  is  under  a  special  obligation  to  talte  the  iong  view.  While  it 
should  be  out  to  win  it  should  not  sacrifice  the  greater  ultimate  good  for  a  lesser  immediate 
advantage 

3  This  does  not  mean  that  all  the  discussions  of  the  commission  must  be  conducted  under 
Uieg  lights  in  the  presence  of  an  audience,  seen  or  unseen.  If  the  commission  makes  no  point 
of  public  attendance  at  its  working  meettnes.  tliey  are  n-.ost  likely  to  go  on  without  the  benefit. 
or  handicap,  of  a  gallery  The  procedure  followed  successfully  by  the  1936  New  York  City 
Charter  Commission,  which  did  most  of  its  actual  work  in  closed  sessions,  has  much  to  recom- 
mend it  The  steps  in  the  New  York  procedure  have  been  outlined  as  follows  by  former  City 
Comptroller  Joseph  D.  McGoIdrick,  who  w-as  a  member  of  the  commission; 

A.  After  organizing,  '.%e  held  a  series  of  public  hearings  to  permit  the  public,  individually  or 
organized,  to  submit  their  ideas,  orally  or  in  writing. 

B.  Then  the  conimlssion  incited  a  variety  of  expert  or  exi>crlenc«d  persons  to  sit  dowtl 
with  It  in  private  and  teil  what  they  thought. 

C.  We   made   our   tentative   deterrranaticns, 

D.  We  reviewed  and  adopted  drafts  of  the  various  sections  of  the  charter. 

X.    We  adopted  a  tenUUve  charter,  gave  it  to  the  public  and  held  a  seriea  of  public  hear- 
ings on  it. 

F.   We  met  again,  reviewed   the  major  points  discussed  at  these  hearings  and   adopted   a 
final  charter. 

I  have  always  believed  in  open  covenants  but  not  that  they  can  be  openly  arrived  at.  A 
coonmJssion  cannot  deliberate  In  the  presence  of  a  gallery.  The  spuit  of  compronUse  la  stifled. 
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The  head  of  the  charter  commission  should  invite  all  citizen  groups 

including  labor,  commerce,  industry,  professions,  churches,  veterans, 
women's  organizations,  lunch  clubs— to  submit  their  suggestions  ar.d  to  send 
representatives  to  public  heai-ings.  Such  invitations  should  go  by  letter 
and  also  be  issued  generally  through  the  press  and  radio. 

Among  the  most  important  of  the  groups  to  be  consulted  by  the  charter 
commission  are  the  city  officials  and  employees.  These  individuals  can  pro- 
vide a  wealth  of  assistance  by  supplying  essential  information  and  advice 
on  the  operation  of  the  city  and  the  possible  effect  of  various  charter  pro- 
posals. By  turning  to  the  public  officials  for  assistance  whenever  possible 
the  commission  may  disarm  antagonism  and  gain  support  of  this  influential 
group  for  the  proposed  charter.  Of  course,  advice  given  by  public  officers, 
as  that  offered  by  other  individuals,  must  be  subjected  to  careful  evaluation 
by  the  commission. 

The  commission  should  not  be  discouraged  if  only  a  handful  of  people 
come  to  public  meetings.  This  has  been  the  experience  in  cities  small  and 
Icirge  where  charter  commissions  have  been  successful.  Most  of  those  who 
do  come  are  representatives  of  groups  and  their  attitude  toward  the  final 
draft  of  the  charter  will  carry  great  weight  with  the  "man  in  the  street" 
who  camnot  or  will  not  attend  personally. 

As  the  commission  progresses  with  its  work  it  should  keep  the  public 
informed.  The  newspapers,  radio  and  television  are  always  important,  as 
arc  local  magazines,  club  publications  and  house  organs.  Commission  mem- 
bers should  appear  before  audiences  from  time  to  time,  either  singly  or  in 
panels,  to  explain  what  the  commission  is  doing.  By  these  same  means  the 
commission  can  keep  itself  informed  as  to  what  the  public  is  thinking  and 
saying  about  the  commission's  work. 

Public  opinion  polls  on  certain  issues  may  have  some  strictly  limited 
value  but  they  should  be  used,  if  at  all,  with  the  greatest  care.  Before 
any  poll  is  attempted  the  commission  should  be  sure  that  the  polling  or- 
ganization and  the  sampling  techniques  used  are  entirely  reliable.  No  ques- 
tions should  be  put  to  the  people  unless  there  has  been  adequate  preliminary 
educational  work.  It  would  be  a  denial  of  the  major  purpose  of  the  com- 
mission to  make  decisions  as  it  goes  along  on  the  basis  of  uninformed  pub- 
lic opinion.  Indeed,  the  commission  would  be  violating  its  mandate  and  ab- 
dicating its  responsibilities  for  leadership  if  it  were  to  base  important 
decisions  primarily  on  opinion  polls  no  matter  how  good  the  preparation. 

Results  of  preliminary  polls  on  issues  standing  by  themselves  do  not 
necessarily  indicate  how  the  people  will  react  on  them  when  they  consider 
them  as  elements  of  the  whole  charter  after  it  has  been  presented  and 
thoroughly  discussed  in  the  campaign.  If  it  made  sense  to  draft  a  charter 
on  the  basis  of  public  opinion  polls,  there  would  be  no  need  for  a  charter 
commission.  All  that  would  be  necessary  would  be  an  expert  in  framing 
the  pertinent  questions  and  an  expert  in  translating  the  answers  into  a 
charter  draft.  The  people  elect  a  charter  commission  to  advise  them  on  the 
best  way  to  improve  the  charter  after  the  kind  of  study  that  the  people 
could  not  make  themselves. 

In  general,  decisions  reached  by  the  commission  prior  to  the  presenta- 
tion of  the  final  draft  should  be  tentative.  A  member  may  change  his  stand 
on  "tentative"  decisions  without  the  necessity  of  face-saving  explanations. 
When  final  decisions  are  made  too  early,  members  may  feel  obligated  to 
continue  their  support  for  particular  items  which,  in  light  of  additional 
information,  they  no  longer  favor. 


A  good  practice  which  has  been  increasing  in  recent  years  is  to  pub- 
lish a  tentative  charter  draft  and  invite  public  scrutiny  and  criticism.  Re- 
actions to  the  tentative  draft  obtained  at  public  hearings  and  in  other  ways 
serve  several  purposes.  They  afford  an  opportunity  for  genuine  popular 
participation;  they  enable  the  commission  to  make  adjustments  which  may 
strengthen  the  charter  and  improve  its  chances  of  success;  and  they  pro- 
vide valuable  information  as  to  public  attitudes  for  those  who  will  be  re- 
sponsible for  the  adoption  of  the  charter. 

Any  charter  commission  is  likely  to  find  that  certain  groups  and  indi- 
viduals are  opposed  to  any  change  from  the  status  quo.  Elected  officials 
often  do  not  look  with  favor  upon  proposals  which  would  change  their 
offices  and  powers.  However,  movements  are  being  led  more  and  more  by 
officials  who  from  experience  know  of  the  need  for  improvement.  Leaders 
of  political  parties  and  spokesmen  for  other  influential  groups  with  power 
or  other  interests  at  stake  may  be  in  opposition.  It  is  necessary  to  learn 
the  objectives  and  fears  of  such  groups  and  their  leaders  in  order  to  win 
them  to  the  side  of  charter  revision  if  possible,  or  counteract  their  influence 
if  necessary.  Often  the  cooperation  of  these  individuals  is  lost  because  of 
the  unwarranted  assumption  that  they  are  unalterably  opposed  to  charter 
change.  Sometimes  a  group  may  be  won  over  by  including  a  positive  pro- 
vision in  the  proposed  charter  which  is  not  objectionable  in  principle  but 
which  otherwise  would  have  been  omitted. 

It  is  individuals  and  groups  that  make  up  majorities.  To  a  large  extent 
the  individual  is  reached  and  interested  as  a  member  of  a  group.  This  ex- 
plains the  axiom  in  public  relations  work  that  there  is  not  one  public  but 
rather  many  publics  with  varied  interests.  Appeals  must  be  made,  there- 
fore, to  many  groups  interested  in  efficiency,  economy,  better  personnel, 
greater  financial  control,  more  effective  democratic  control,  a  more  repre- 
sentative legislative  body,  improved  city  services  and  the  like. 

Every  local  political  situation  is  unique  to  a  certain  extent.  Only  the 
local  leaders  can  understand  it  and  lay  plans  for  uniting  in  support  of  a  new 
charter  enough  large  and  small  groups  of  citizens  to  make  a  winning  com- 
bination. To  this  end  charter  commission  members  should  encourage  broad 
gauge  organization  of  citizens  and  groups  for  the  purpose  of  promoting  the 
formulation  and  adoption  of  a  sound  charter.  Such  an  organization  should 
be  continuously  active  throughout  the  commission's  labors  and  doubly  so 
during  the  final  campaign.  It  can  counteract  the  pressures  of  special  in- 
terest groups  and  make  it  easier  for  the  commission  to  hew  to  the  straight 
line  of  the  dominant  public  interest  in  good  government. 

Despite  any  contrary  impression  that  the  clamor  of  special  interests 
may  create,  the  evidence  is  overwhelming  that  the  vast  majority  of  citizens 
in  any  community  want  good  government.  When  this  is  not  apparent  it  is 
because  the  people  do  not  know  what  it  is  or  how  to  get  it.  It  is  the  first 
duty  of  a  charter  commission  to  help  them  find  the  answers  to  these  ques- 
tions. It  cannot  do  this  by  trying  to  appease  each  pressure  group  by  yielding 
to  its  selfish  demands.  The  commission  must  be  sympathetic  and  under- 
standing in  listening  to  the  demands  and  views  of  all  but  it  must  take  high 
ground  and  appeal  to  each  group  and  to  the  citizens  at  large  to  support 
sound  principles  of  government.  The  dignity,  independence  and  effective- 
ness of  the  commission  will  be  destroyed  if  it  gives  in  to  the  demands  of 
special  interest  groups  in  ways  harmful  to  the  public  welfare. 

Direct  appeal  to  the  people  for  a  good  charter  may  be  more  effective 
in  meeting  opposition  than  weak  compromises  which  result  in  submission 
of  an  inferior  document.  A  poor  charter  may  get  the  same  opposition  as  a 
good  one  without  arousing  the  enthusiasm  needed  to  carry  it.  It  must  be 
remembered  that  all  the  essential  features  of  a  charter  must  be  in  har- 
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mony  and  stand  or  fall  together.  More  than  one  charter  has  failed  either 
to  win  adoption  or  to  give  satisfaction  after  adoption  because  of  compro- 
mise provisions  incompatible  with  its  basic  pattern.  One  way  of  overriding 
stiff  objection  on  small  matters  is  to  move  boldly  enough  to  excite  and  en- 
list a  ground  swell  of  public  support.  Ground  swells  do  not  come  in  response 
to  half-measures  and  cheapening  compromises. 

The  charter  commission  might  be  well  advised  to  have  a  small  sub- 
committee to  help  plan  its  public  relations.  At  least  the  chairman  of  such  a 
subcommittee  should  think  of  every  action  by  the  commission  in  terms  of 
its  effects  upon  public  opinion  and  good  will  and  how  it  can  best  be  pre- 
sented to  the  public.  He  should  keep  in  touch  with  local  leaders  and  groups 
that  will  conduct  the  campaign  for  the  charter,  to  assist  them  and  to  keep 
them  informed  as  to  what  the  commission  is  planning.  Individual  memb*-s 
of  the  commission  should  be  careful  that  any  statements  or  speeches  they 
make  are  consistent  with  an  over-all  public  relations  strategy  understood 
by  the  whole  commission.  It  is  particularly  important  that  they  avoid  any 
appearance  of  committing  themselves  or  the  commission  prematurely  on 
controversial  matters.  The  best  answer  to  some  questions  raised  in  a  public 
meeting  is,  "We  are  still  studying  the  question." 

It  has  been  found  helpful  for  the  commission  to  have  reprints  of  good 
speeches  and  articles  on  its  problems  and  work  for  public  distribution  to 
interested  members  of  audiences,  clubs,  debate  groups,  school  children  jmd 
anyone  who  seeks  information. 

The  writing  of  a  new  city  charter  is  a  splendid  subject  for  citizenship 
education  in  the  schools.  It  has  dramatic  quality  and  local  importance  that 
catch  the  interest  of  students  and  provide  excellent  material  for  essays, 
debates,  scrapbooks  and  other  exercises,  including  junior  charter  commis- 
sions. All  this  serves  to  educate  those  who  will  soon  be  responsible,  as 
voters,  for  the  success  of  the  new  charter.  Of  more  immediate  importance 
is  the  fact  that  the  students,  by  bringing  their  discussions  home,  help  to 
interest  and  inform  the  older  members  of  their  families.  The  charter  com- 
mission should  cooperate  with  the  schools  in  such  activities. 

At  the  end  of  its  work  the  commission  should  prepare  and  issue  a 
"Report  to  the  Voters,"  telling  what  principles  it  has  followed  and  ex- 
plaining the  main  features  and  merits  of  the  new  charter.  It  should  be 
written  like  a  letter  to  a  friend,  telling  briefly  in  la>Tnen's  language  and  in 
a  dignified  fashion  what  benefits  m.ay  be  expected  from  the  charter  and 
why  it  deserves  a  majority  vote.  It  is  often  helpful  to  include  an  organiza- 
tion chart  of  the  city  government  under  the  proposed  charter.  Such  a  report 
is  generally  printed  at  public  expense  and  is  frequently  bound  with  the 
proposed  charter  so  that  every  reader  has  this  digest  to  aid  him.  Another 
reason  for  a  "Report  to  the  Voters"  is  that  it  can  serve  as  a  press  release 
to  accompany  the  draft  of  the  charter  when  it  is  given  to  the  newspapers, 
thus  guiding  reporters  and  editors  as  to  what  the  charter  commission  it- 
self considers  the  most  important  features  of  the  new  document.  It  is  im- 
portant that  first  impressions  be  correct  impressions. 

The  commission  can  well  consider  issuing  other  publications  with  in- 
formation of  value  to  the  voters.  If  the  commission  cannot  do  so,  a  citizens 
committee  should  consider  publishing  a  "comparison,"  in  textual  or  col- 
umnar form,  of  the  main  features  of  the  old  and  the  proposed  charters. 

If  the  charter  commission  can  determine  the  date  of  the  election  at 
which  the  fate  of  its  work  will  be  decided,  it  should  consider  the  matter 
carefully  in  the  light  of  local  patterns  of  living.  Some  factors  to  be  con- 
sidered are:  weather,  holidays,  vacation  periods,  possible  conflicts  with 
other  programmed  events,  as  well  as  the  political  calendar.  Sufficient  time 
should  be  allowed  between  the  filing  of  the  charter  draft  and  the  election 
for  a  thorough  educational  campaign.' 
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COMPLETING  THE  DRAFT  OF  THE  CHARTER 

Major  decisions  must  not  be  hurried  but  they  must  be  made  before 

extensive  drafting  can  begin.  This  is  especially  true  of  the  following  inter- 
dependent decisicns:  (1)  The  general  form  of  the  city  government;  (2)  The 
extent  to  which  the  charter  shall  prescribe  the  details  of  the  city's  admin- 
istrative organization  and  procedures;  and  (3)  Whether  to  submit  a  com- 
plete new  charter  or  amendments. 

Problems  involved  in  making  the  first  two  of  these  decisions  are  dis- 
cussed later.  The  right  answer  to  the  third  question  depends  on  a  number 
of  factors,  including  the  nature  of  the  existing  charter,  the  extent  and 
nature  of  the  changes  contemplated,  and  the  problem  of  the  voter  when 
he  is  asked  to  render  the  verdict  on  the  commission's  work.  If  a  charter 
requires  many  or  fundamental  changes  it  is  almost  always  better  to  submit 
them  as  a  clean,  new  draft  of  a  complete  charter.  This  is  especially  true 
if  they  include  a  change  in  form  of  government. 

Charters  have  so  many  interlocking  provisions  that  it  is  difficult  to 
produce  a  consistent,  coherent  result  by  submitting  a  series  of  separate 
amendments.  More  than  one  city  has  been  bedeviled  for  years  because  of 
an  attempt  to  produce  a  basic  change  in  government  by  patchwork  amend- 
ments. In  some  cases  the  result  has  been  disillusionment  and  reversion  to  the 
earlier  type;  in  others,  after  years  of  frustration,  a  second  charter  com- 
mission has  had  to  finish  the  job  that  should  have  been  done  the  first  time. 

Another  reason  for  complete  revision  as  distinct  from  piecemeal 
amendment  is  that  almost  every  old  charter  has  minor  defects  in  drafts- 
manship, organization  and  substance  that  ought  to  be  cleaned  up  but  that 
are  not  important  enough  in  themselves  to  justify  imposing  them  on  the 
voters  as  separate  propositions. 

One  of  the  common  argxmients  for  sepcirate  amendments  is  that  opposi- 
tion to  a  particular  part  of  a  chcirter  might  jeopardize  an  otherwise  ac- 
ceptable whole.  Usually  such  overriding  opposition  would  be  centered  on 
one  or  two  features.  If  a  commission  fears,  for  example,  that  the  method 
of  electing  the  city  coimcil  it  considers  best  may  generate  such  opposition  as 
to  endanger  the  charter,  it  can,  in  many  states,  submit  the  charter  with 
alternatives  on  this  one  matter.  This  has  been  done  successfully  in  New 
York,  Philadelphia  and  other  cities.  In  most  of  the  known  cases  where  this 
has  been  done  the  people  have  voted  not  only  for  the  charter  as  a  whole 
but  also  for  the  alternative  preferred  by  the  commission.  The  burden  of 
proof,  therefore,  is  on  those  who  advocate  comphcating  the  voter's  task  by 
giving  him  more  than  one  over-aU  question  to  decide. 

The  drafting  will  normally  fall  almost  entirely  on  the  principal  con- 
sultant. The  commission  as  a  whole  should  pass  upon  the  draft  chapter  by 
chapter  and  decide  all  major  questions.  It  goes  without  saying  that  petty 
quibbling  over  words  should  be  avoided,  but  members  should  be  satisfied 
that  they  understand  the  meaning  of  every  word  and  the  reason  for  its 
use.  If  the  commission  members  are  sincere  and  have  confidence  in  the 
consultant,  he  should  be  able  to  help  them  resolve  verbal  difficulties. 

Before  the  entire  draft  has  been  completed  some  competent  attorney 
might  start  to  examine  it,  chapter  by  chapter.  In  this  way  it  may  be  double- 
checked  for  legal  points  almost  as  rapidly  as  the  commission  adopts  the 
chapters.  Some  revision  wiU  be  required.  In  the  end  there  must  be  one 
session  at  which  the  entire  draft  is  approved  and  the  consenting  majority 
of  commission  members  signs  the  requisite  number  of  official  copies. 

As  already  indicated,  it  is  good  practice  to  adopt  a  tentative  draft,  give 
it  to  the  public  and  hold  public  hearings  on  it.  After  the  hearings  the  com- 
mission would  meet  to  decide  what  if  any  changes  to  make  before  submis- 
sion of  the  charter  through  the  proper  official  channels  to  the  voters.  This 
helps  to  clear  away  doubts,  resolve  conflicts  of  opinion  and,  above  all,  to 
inform  the  voters.  The  people,  in  whose  hands  the  final  decision  lies,  never 
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SOME  DO'S  AND  DON'TS  FOR  COMMISSION  MEMBERS 

Membership  on  a  charter  commission  offers  an  unusual  opportunity  for 
unselfish  public  service.  The  greater  the  success  of  the  commission  in  ad- 
vancing the  welfare  of  the  city,  the  more  honor  will  come  to  its  members. 

Charter  commission  membership  should  not  be  used  as  a  springboard 
for  an  immediate  dive  into  candidacy  for  office.  The  public  welfare  should 
be  put  first.  See  the  charter  through  and  help  to  get  it  into  operation  before 
you  turn  to  other  things.  If  a  genuine  citizen  movement  drafts  you  for  office, 
well  and  good.  In  that  case  the  office  has  sought  the  man,  and  you,  as  the 
man  in  office,  are  also  in  a  more  independent  position. 

Don't  ride  your  personal  hobby  with  respect  to  any  part  of  the  charter 
to  unreasonable  lengths.  A  hobby  in  this  case  is  an  idea  more  or  less  per- 
sonal or  peculiar  to  you  that  has  not  been  tried  out  elsewhere  or  been 
advocated  by  others  or,  unknown  to  you,  has  been  tried  successfully  and 
been  found  wanting.  Advocacy  of  some  widely  accepted  principle  or  form 
of  government  does  not  fall  in  the  category  of  a  hobby,  but  there  is  a 
limit  beyond  which  the  support  of  even  such  a  principle  or  form  does 
little  or  no  good. 

Of  course,  an  idea  is  not  necessarily  unsound  because  it  is  new  or  rela- 
tively untried.  There  is  still  room  for  genume  political  invention.  The  re- 
call and  the  council-manager  plan  are  examples  of  such  inventions.  There 
will  doubtless  be  others.  If  your  idea  is  good  and  your  colleagues  decide 
against  it,  maybe  you  will  be  able  to  sell  it  somewhere  else.  The  council- 
manager  plan,  first  proposed  for  Lockport,  New  York,  had  its  first  adoption 
in  Sumter,  South  Carolina. 

Don't  think  you  can  or  should  correct  every  abuse  in  the  former  govern- 
ment by  writing  a  specific  change  or  prohibition  into  the  charter.  Power  is 

always  subject  to  possible  abuse  in  the  hands  of  the  wrong  people.  The 
problem  is  to  establish  a  system  that  will  enable  the  people  to  hold  their 
officials  responsible  for  the  way  they  use  power.  There  is  no  gain  in  setting 
up  a  new  government  and  then  hamstringing  it  by  denying  power  essential 
to  any  effective  government. 

Remember  that  no  one  knows  the  formula  for  perfect  fool-proof  gov- 
ernment. As  to  your  particular  solution,  what  experience  supports  it?  How 
can  you  prove  its  value?  Try  it  out  on  your  fellow  charter  commissioners. 
Among  them  you  should  find  common  sense  and  shrewd  judgment.  If  you 
can  convince  any  of  them,  try  it  out  also  on  your  consultant  and  on  some 
experienced  and  respected  city  officials.  In  this  way  you  may  get  some  ex- 
cellent suggestions  for  improving  an  idea  you  thought  was  perfect  in  its 
first  form. 

Try  to  find  a  basic  pattern  that,  with  active  intelligent  citizen  partici- 
pation, will  offer  the  people  a  better  opportunity  to  get  good  results.  So 
get  all  the  facts  you  can  before  you  make  up  your  mind  and  then,  when 
you  have  decided,  go  out  in  earnest  for  the  plan  you  think  offers  the  most 
for  your  city. 

Be  wilhng  to  compromise  and  to  change  your  mind  in  the  light  of  evi- 
dence. But  to  compromise  does  not  mean  to  give  up  your  good  ideas  and  to 
accept  inferior  ones  of  others.  It  does  not  call  for  amiable  surrender  of 
sound  principles  to  the  stubborn  opposition  of  a  truculent  adversary.  It  is 
not  "practical"  or  "realistic"  to  compromise  at  every  hint  of  opposition. 
Halfway  measures  have  little  appeal.  Most  citizens  will  respond  to  leader- 
ship which  has  the  courage  to  offer  real  remedies  for  known  evils  or  de- 
ficiencies. Compromise,  properly  speaking,  is  a  group  process  of  give  and 
take  in  which  the  most  practical  ideas  of  all  are  blended  together  and 
made  into  a  workable  system.  The  total  result  may  not  please  you  in  all 

respects,  but — 
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Don't  refuse  to  support  what  is  good,  what  is  on  the  whole  an  improve- 
ment, just  because  you  think  something  more  nearly  perfect  could  have 
been  devised.  Remember  that  perfection  in  social  and  political  arrange- 
ments is  humanly  unattainable  and  that  the  perfectionist — the  man  who 
insists  on  perfection  or  nothing — may  be  non-constructive  if  not  a  bar  to 
improvement.  If  Washington,  Hamilton,  Madison,  Franklin  and  their  col- 
leagues could  compromise  in  making  the  United  States  constitution,  maybe 
you  can  do  so  (and  also  support  the  final  result)  in  preparing  a  new  city 
charter. 

When  you  accept  membership  on  a  charter  commission  you  accept  re- 
sponsibility for  leadership  in  the  most  important  single  civic  effort  that  any 
community  can  undertake.  The  fact  that  a  charter  commission  is  authorized 
is  usually  indicative  of  an  underlying  popular  urge  for  substantial  im- 
provement. The  duty  of  leadership  is  to  find  the  highest  attainable  level  of 
improvement,  not  just  a  token  advance.  Statesmanlike  compromise  is  simply 
a  means  to  this  end. 
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